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1. Introduction

Traditionally, liability insurance contracts
covers the non-contractual liability of an in-
sured party with respect to a third party as a
consequence of injury or damage caused by
the insured to the person or property of that
third party. Damage or injury caused by the
insured to the insured party’s own person or
property is not normally covered. In respect of
such damage, indemnity must be sought un-
der property insurance cover.

In pollution cases there will often be ab-
stract nature conservation interests not direct-
ly related to injury or damage to third parties.
Pollution damage to the insured’s own land or
property is an example of damage for which a
third party may have an interest in seeking
redress.
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Norwegian companies carry strict liability for pollution damage. This is
different from the liability described in Directive 2004/35/CE on
environmental liability which operates with the principal of liability for
negligence. In 2006, the Norwegian Court of Appeal passed a
judgement concerned with what is regarded a third party interest in
connection with pollution damages. The result of the judgement was
that the liability on the hand of the insurer was extended. Consequently,
insurers may evaluate the risk of insuring Norwegian companies
differently.

In 2006, Agder Court of Appeal in Norway
(referred to in the following as the Court)
rendered a judgment on the question of which
third party interests enjoy protection under
liability insurance cover. Although the find-
ings of the judgment rest on an interpretation
of the insurance contract in question, the judg-
ment is also relevant in a wider context as it
gives an indication as to what might constitute
a third party interest covered under liability
insurance in the case of pollution damage.
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2. The facts in the case and the
submissions of the parties

The case concerned a claim by a cement
producer, Norcem AS (referred to in the fol-
lowing as Norcem/the insured), against two
insurance companies for indemnity under
Norcem’s liability insurance for costs incurred
in mitigating pollution damage caused by a
major oil spill.

The oil spill in question was caused by a
leak from Norcem’s waste oil tank. The tank
was surrounded by a containment facility that
was designed to prevent the spread of spill-
ages. The containment facility did not func-
tion as intended, and as a result the oil spillage
spread, not only within the confines of the
containment facility, but also to the ground
beyond and to the sea below the factory. The
oil emission into the sea was the focus of
interest in relation to the question of which
third parties’ interests are covered under the
liability insurance contract.

Norcem’s claim for recovery of costs asso-
ciated with the oil spillage into the sea was
primarily based directly under the insurance
contract’s pollution damage clause, even
though Norcem had not paid compensation
for damage caused to the property of any third
parties. Contrary to the submissions of the
insurance company, it was argued that no
distinction could be made between damage to
the insured's own property and damage to the
property of third parties. Alternatively, Norcem
argued that the costs were indemnifiable un-
der the contract provisions regulating salvage
costs. The insurer admitted liability for pollu-
tion damage insofar as the spillage had in fact
caused damage outside Norcem’s property on
land or in the sea. Thus the disagreement
between the parties was attributable to diverg-
ing views on what third party interests were
covered under the liability policy, and accord-
ingly what constituted pollution damage un-
der the policy.

3. The findings of the Court

The Court first drew up the parameters of
what the policy defines as third parties:

“... any individuals or legal entities as far as
they are legally entitled to claim against the
Insured who is responsible or legally liable
for the loss.” The Court held that this must
mean that all outside parties with claims against
the insured as a consequence of the insured
event must in principle be covered as a third
party, and that the wording does not provide
grounds for a narrow interpretation. The Court
held that the definition provided in the condi-
tions of insurance of what constituted indem-
nifiable pollution damage was broad and per-
mitted of a liberal interpretation in accordance
with what the object of the insurance contract
indicated.

The Court then considered the key issue of
the area of cover afforded under liability in-
surance, viz. that it must provide cover for
liability in law for compensation incurred by
the insured with respect of third parties as a
consequence of injury or damage to the prop-
erty or person of that third party. The Court
held that in the case of pollution damage this
concept of third party is too restrictive and
found that pollution in the form of oil spillage
and emissions of harmful substances will,
typically, cause damage to the external envi-
ronment irrespective of whether the pollution
results in physical encroachment of the person
or property of specific third parties.

The Court went on to discuss the strict
liability of the polluter under pollution legis-
lation for the remediation of the pollution
damage. The court concluded that the party
responsible for the pollution may be ordered
to pay restitution compensation to the general
public for the costs of restoring the environ-
ment so that rights of common can as far as
possible be exercised as before. In the assess-
ment of the Court, it follows from the objects
of the liability insurance and other policy
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considerations that responsibility for pollu-
tion damage encompasses the responsibility
of the insured in relation to interests that are
protected under the Pollution Control Act.
Accordingly, the court stated that the public
environmental interests that are safeguarded
and enforced on behalf of society by the
pollution authorities will constitute a third
party interest under the insurance contract.

The Court held that it was evident that the
extent of the right of private ownership in the
sea based on particular circumstances, such as
the location of the sub-marine shelf was not an
appropriate criterion for the purpose of delin-
eating the scope of the liability insurance
cover for oil spillage in the sea. Accordingly,
it was not appropriate to apportion the costs of
cleaning up the oil within and outside the
boundaries of Norcem’s property rights in the
sea.

Nevertheless, the Court was in some doubt
about whether Norcem’s costs in mitigating
the oil spillage in the sea should be covered as
salvage costs or directly under the liability
insurance cover. The Court emphasised that it
could be argued that the basis for covering the
insured party's own costs is regulated exhaus-
tively by the rules on salvage costs. However,
the Court concluded that the Pollution Con-
trol Act’s special system of sanctions must
lead to a different conclusion. It was noted that
Norcem's costs in mitigating the spill in the

sea were not primarily costs incurred in ful-
filling the duty of the insured under the insur-
ance contract to prevent or reduce the scope of
a recoverable loss, but rather measures that
were performed in fulfilling a statutory duty
sanctioned with an alternative liability for
compensation for the costs of the public au-
thorities in any measures performed pursuant
to the Pollution Control Act. The Court held
that the financial losses of the insured as a
consequence of fulfilling this duty were a
direct consequence of the pollution damage
encompassed by the liability insurance cover.

Interestingly, the Court also found that the
claim would have succeeded under the alter-
native claim for salvage costs. In other words,
the Court did not “have” to decide the way
they did to grant Norcem the right to recover
its losses. In other words, the Court adopted a
deliberate standpoint on whether third party
interests covered under the liability insurance
in the case of pollution damage also extends to
damage to own property. As we have seen,
this question was answered in the affirmative.
In terms of Norwegian law, this represents a
deviation from the traditional understanding
of the cover afforded under liability insur-
ance. It should be noted that the case was
appealed to the Norwegian Supreme Court,
but that leave for the appeal to proceed was not
granted.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /SVE <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




