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I. Project Finance

Ibelieve project finance is a very useful means
ofillustrating the subject matter of this paper.
I will not attempt to offer any exhaustive
definition of project finance, suffices to say
that it is a method of financing projects where
no single investor is happy to, or able to,
shoulder the entire risk and/or capital require-
ment on its own books.

For the purpose of this paper, project fi-
nance is essentially a nexus of contracts per-
taining to one specific project and these con-
tracts represent the risks and cash-flows of the
project. This allows the sponsor (or group of
sponsors) to isolate itself from the projectrisk,
which is made transaction specific. The con-
tracts are customarily entered into and man-
aged by a special purpose vehicle (SPV). The
essence of this type of structure is that normal-
ly creditors can only look to the cash flow
generated by the project.?

disclosure and the corporate veil in the context of project finance. The
potential conflict between the two is well illustrated if you imagine a
scenario where a group of sponsors sets up a limited liability Special
Purpose Vehicle (SPV) to carry out a project. The question then arises
whether the duty of disclosure will be able to reach behind the corporate
veil and catch the people behind the SPV, i.e. the sponsors. | conclude
that the duty of disclosure will be able to transcend the corporate veil.

Considerasituation where an SPV has been
setup by a sponsor (or a group of sponsors) to
carry out a project and this vehicle in turn
takes out political risk insurance against ex-
propriation. Initial negotiations between the
sponsor and the host government reveal that
the former would expropriate ifa certain level
of output is not achieved by a certain date.
This information is obviously important to the
insurer but not necessarily known by any
employee of the SPV.

To the extend of my knowledge there has
notbeen any research into this area to date nor
arethereany court cases dealing with the issue
ofnon-disclosure in project finance. This could
be taken as an indication that the issue is not
relevant. I do not think that is the case.

Project finance transactions are likely to be
complex ones and such transactions rarely
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come before the courts. Moreover, Elias?
argues thatreputable insurers very rarely seek
to avoid policies on ground of non-disclosure
but they value their right to do so. Hence, any
attempt to avoid a policy in the public forum
of a court could have a detrimental effect on
future business. According to an industry pro-
fessional, however, insurers are currently tak-
ing a much harder line on non-disclosure due
to the tougher market conditions post Septem-
ber 11.

2. The Duty of Disclosure and the
Corporate Assured

Atthis stage it would be useful to have a closer
look at the duty of disclosure, which is laid
down by the Marine Insurance Act 1906
(MIA). This duty is part of the overall duty of
good faith (uberrima fides) laid down by MIA
s. 17. Breach of this duty, which works both
ways, allows the innocent party to avoid the
insurance contract. Needless to say, the insur-
er is free to waive its right to disclosure.
However, re-insurance issues may prevent
the insurer from doing so. Moreover, waiver
of the duty of disclosure is likely to prompt a
higher premium.

Having had first hand experience of how
underwriting is conducted at the Lloyd’s mar-
ket, I accept that there is a clear commercial
need for the duty of disclosure. Section 18(1)
of MIA outlines three criteria for the duty of
disclosure: It only relates to material informa-
tion (1)and itonly applies to the actual (2) and
the deemed (3) knowledge of the assured.

Companies are legal fiction and as such
incapable of having any knowledge; they can
only act and accumulate knowledge through
their owners, employees and other stakehold-
ers. Hence, in order to attribute knowledge to
acompany one must identify the actual people
whose knowledge can be attributed to the
company.

In Lennard’s Carrying v Asiatic Petrole-
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um,* Viscount Haldane introduced the con-
cept of the Directing Mind and Will (Direct-
ing Mind). The case was concerned with
whether or not the knowledge of a director of
acompany tasked with managing a ship could
be imputed to the owners of the ship. Viscount
Haldane held that the knowledge of the direc-
tor could be imputed to the owners (partly)
because the director took active part in man-
aging the ship on behalf of the owners and
hence could be considered the Directing Mind.
In National Oilwell v Davy Offshore> Col-
man J discussed the concept of the Directing
Mind with reference to the test proposed by
Viscount Haldane:

What is involved in each case is the identifica-

tion of the director or the manager, or group of

such persons who, by delegation of authority
from the board of directors, had the responsibil-
ity of taking decisions without reference back

to the board or others in authority... (at p. 620)
It follows that the knowledge of a person can
be imputed to the corporate assured where the
person in question can be described as the
Directing Mind for the relevant purpose. This
in turn depends on whether or not said person
has the authority to make the relevant decision
without referring to asuperior. In PCW Syndi-
cates v PCW Reinsurers,® Staughton LJ elab-
orated further on this concept, arguing that he
saw no reason to restrict the knowledge of a
company to what is known by the directors.
He went on to include employees at an “ap-
propriate level.” As an example, his Lordship
pointed to employees tasked with taking out
insurance.

Inthe Star Sea,” Tuckey J (at first instance)
argued that the Directing Mind could be de-
fined as those who had full discretion or
autonomy in relation to the acts in question.
This test is in line with the one used by
Colman J.

However, this was rejected in the Court of
Appeal where Leggatt LJ questioned the test
of “full discretion or autonomy” proposed by



Tuckey J. Instead Legatt proposed a test of
who was involved in the relevant decision
making processes. Regrettably, this issue was
not discussed further in the House of Lords.

It should be noted that in Australia & New
Zealand Bankv Colonial & Eagle Wharves,?
McNair J said that where an employee’s du-
ties were clerical and there was an absence of
discretion or executive authority, said em-
ployee could not be regarded as the Directing
Mind.

Based on the above, it is safe to assume that
where an employee of the sponsor is actively
involved in the management of the SPV, he/
she is likely to be caught by MIA s. 18.
Moreover, when looking to define the Direct-
ing Mind, the courts will not limit themselves
to any specific grouping within the corporate
hierarchy, rather they will include agents,
owners and anyone with real power. The
question will always turn on the facts of the
case and anyone who fits the description could
be named the Directing Mind.’

3. Actual and Deemed Knowledge

The duty of disclosure only applies to material
facts that are within the actual or deemed
knowledge of the persons that can be equated
with the corporate assured for a particular
purpose.

As far as actual knowledge is concerned,
this is simply what the relevant individual
actually knows. Deemed knowledge is the
knowledge that the relevant individual person
ought to have in the ordinary course of busi-
ness. What is considered “the ordinary course
of business” depends on the actual insured.

There is no obligation to be prudent and the
insurer runs the risk of the assured not running
a tight ship. This was affirmed in Simner v
New India Assurance Co'® where Diamond J
argued that otherwise insurance would only
cover those who conducted their business
prudently, which in turn would defeat one of
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the objectives of insurance: “to obtain cover
against the consequences of negligence in the
management of the assured’s affairs.” How-
ever, there is a difference between bad man-
agement and deliberate ignorance and the
underwriter has a right to assume that the
assured knows his own business.!!

What a person is deemed to know in the
ordinary course of business will normally turn
on the facts of the case and the case of Mahli
v Abbey'? demonstrates the complexity of
this issue.

Mr Mahli took out life cover making dis-
closing that he had malaria and was an alco-
holic. Due to non payment of premiums, this
policy lapsed but was later re-instated without
any repeat disclosure of the fact that the as-
sured suffered from malaria and had an alco-
hol problem. The crux of the case was whether
or not a health certificate received when the
original policy was taken out could be imput-
ed to the insurers when the policy was re-
instated. The clerk who received the health
certificate was obviously an agent of the in-
surers. However, was he an agent for the
relevant purpose? Court of Appeal, by a ma-
jority of two to one, took the view that the
reinstated policy was a separate policy and
hence the insurers could rely on nondisclo-
sure and avoid the policy.

The case highlights the difficulties in deter-
mining what knowledge can be imputed to the
insurers and the two judges who ruled that the
original health certificate could not be imput-
ed did reach their conclusions by different
routes.

Take the example of a newsletter; can the
contents of staff newsletters be imputed to an
agent/officer of the corporate assured. Fol-
lowing Abbey, this would probably be an-
swered in the negative because the newsletter
will not be distributed with reference to any
specific transaction (purpose), rather it will be
distributed for a more general purpose. How-
ever, this must always turn on the facts.!3
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4. The Fraud Exception

According to the Re Hampshire Land'* rule,
the assured is not expected to know of the
fraud of his employees. The point being that
an employee is not supposed to disclose his
own fraud in the ordinary course of business
as there is not supposed to be any fraud in the
ordinary course of business. Contrary to the
discussion above, the exception applies even
where the fraudulent employee takes out the
insurance. In PWC Syndicates, Staughton LJ
put forward the following argument:

If the dishonesty of an agent is not something
which in the ordinary course of business ought
to be known to the principal (s. 18), why should
it be held against the principal merely because
the agent is an agent to insure (s. 19)? It is
equally absurd in either case to suppose that the
agentwill in fact disclose his dishonesty, wheth-
er to his principal or to the proposed reinsurer.
(p-255)

In my opinion Staughton LJ has missed the
point, namely that the insurer must be allowed
to deal on the assumption that the assured is
not withholding any information. Staughton
LJ’s argument is based on the assumption that
if the exception applies to s. 18, it should also
apply to s. 19. Perhaps the exception should
not apply to s. 18. This should be seen in the
light of the statement made by Cockburn CJ in
Proudfoot v Montefiore:'3

The insurer is entitled to assume that the [as-
sured] will communicate to him every material
fact of which the assured has, or, in the ordinary
course of business, ought to have knowledge;
and that the latter will take the necessary meas-
ures, by the employment of competent and
honest agents, to obtain, through the ordinary
channels of intelligence in use in the mercantile
world, all due information as to the subject
matter of the insurance. (p. 522)

According to this, there is a duty upon the
assured to employ competent and honest
agents. Is it sufficient that an employee is
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honest when he is employed or is there a duty
to ensure that the employee remains honest?
think the latter is the correct approach. The
key is the words “the insurer is entitled to
assume.” In my opinion, this lays down the
rule that the assured (including the persons
actually taking out the insurance) must act in
good faith. This is consistent with Lord Mans-
field’s proposition that “the special facts, upon
which the contingent chance is to be comput-
ed, lie most commonly in the knowledge of
the insured only.”

This basically boil down to an issue of who
should bear the loss!® of the dishonest agent
and I support the proposition enunciated by
counsel in Proudfoot:

The general rule in such cases undoubtedly
is, that the loss must be borne by him who
employed and trusted the person from whose
act or default it proceeded. (p. 516)

5. Shadow Directors

Company law has its own counterpart to the
Directing Mind, namely the Shadow Direc-
tor, which is defined as a person wielding
power over a company without being a for-
mally appointed director.!” The definition of
a Shadow Director can be found in the Com-
panies Act 1985 s. 741:18

(1) Inrelation to a company, “shadow direc-
tor” means a person in accordance with whose
directions or instructions the directors of the
company are accustomed to act. However, a
person is not deemed a shadow director by
reason only that the directors act on advice
given by him in a professional capacity.

The doctrine of Shadow Directors was given
its widest interpretation in Secretary of State
for Trade and Industry v Deverell.' In the
case, a tour operator went into liquidation and
the Department for Trade and Industry sought
disqualifying orders against certain people
who, although not properly described so, were



to all intents and purposes directors of the
failed company. Speaking of the purpose of
the doctrine, Morritt LJ said:

The purpose of the legislation is to identify
those, other than professional advisers, with
real influence in the corporate affairs of the
company. But it is not necessary that such
influence should be exercised over the whole
field of its corporate activities... It will, no
doubt, be sufficient to show that in the face of
“directions or instructions” from the alleged
shadow director the properly appointed direc-
tors or some of them cast themselves in a
subservient role or surrendered their respective
discretions. But I do not consider that it is
necessary to do so in all cases. (para 35)

According to this, a Shadow Director could
exist even though the properly appointed di-
rectors had a certain measure of autonomy
and for example exercised their own discre-
tion when no instructions were forthcoming
from the Shadow Director. Moreover, where
a board is accustomed to acting on the direc-
tions of a Shadow Director it is not necessary
to demonstrate that their actions were me-
chanical rather than considered.

Morritt LJ clearly expanded the ambit of
Shadow Directors by paving the way for mak-
ing owners (in their capacity as shareholders)
liable as Shadow Directors. I think the case
goes a long way in accepting that a company
is not an autonomous entity merely because
the owners do not interfere with day-to-day
management. This is because the owners have
the options of taking over day-to-day man-
agement.

Although, T have not come across any insur-
ance case that makes reference to Shadow
Directors, it is clear to me that the two ap-
proaches share the same objective: To identi-
fy those with actual decision making power. It
follows from this that I can see no reasons why
cases such as Deverell should not be used, by
way of analogy, to further define the scope of
the corporate assured.
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6. The Corporate Veil

As discussed above, individuals who take an
active part in the management of the SPV,
even within narrow limits, are potentially
caught by the duty of disclosure. That in turn
raises the question of whether or not the par-
ticipants are caught virtue of being owners
and hence ultimately in charge of the SPV.
The primary legal principle militating against
shareholders being caught by the duty of
disclosure is the corporate veil.

Operating through the guise of an SPV
provides several benefits to the participants in
a project as it allows them to distance them-
selves from the project. Where the SPV has
limited liability, outsiders can only look to the
SPV and not to the actual owners who are not
liable for the actions of their company. This
basically allows the sponsor to use, with im-
punity, the SPV in any way he sees fit.

The legal principles of incorporation were
well illustrated in the case of Salomon v Salo-

on?% where Lord Halsbury said:

...[The Companies] Act appears to me to give

acompany alegal existence with, as [ have said,

rights and liabilities of its own, whatever may
have been the ideas or schemes of those who

brought it into existence. (p. 31)

One ofthe key features of incorporation is that
itis aone-way process. It allows the owners to
distance themselves from the company in
terms of liability without in any meaningful
way restricting their ability to manage the
company. Directors are appointed to manage
the company according to the memorandum
of association, which is drafted by the own-
ers.?! Directors owe their duties to the com-
pany and not to the owners, employees or any
other stakeholder.?? Itis worth noting that the
duty is to act in the way the director thinks
best, not the way the courts think is best, i.e. it
is a subjective standard.

As a main rule, English courts will respect
the corporate veil but where there is an ex-
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press agency agreement> or the presence of

fraud or illegality the courts will pierce the
veil.2# It is important to distinguish between
illegality and impropriety. In Trustor AB v
Smallborne,” the Vice-Chancellor pointed
out that companies are often involved in im-
proprieties and that it would make undue
inroads into the principle of Salomon v Salo-
mon if an impropriety not directly linked to
the use of the company structure would be
enough to pierce the veil (para 22).

In Trustor, counsel argued that the corpo-
rate veil could be pierced where justice so
required. This was clearly dismissed with
reference to the case of Adams v Cape Indus-
tries®® where Slade LJ made the following
statement:?’

Save in cases which turn on the wording of
particular statues or contracts, the court is not
free to disregard the principle of Salomon v. A.
Salomon & Co. Ltd. merely because it consid-
ers thatjustice so requires. Our law, for better or
worse, recognises the creation of subsidiary
companies, which though in one sense the
creatures of their parent companies, will never-
theless under the general law fall to be treated
as separate legal entities with all the rights and
liabilities which would normally attach to sep-
arate legal entities.?8

This clearly shows that the English courts will
view a company as autonomous from its own-
ers, a view that will often be contrary to
commercial reality. Considering the facts out-
lined, it is a surprising decision and one that
demonstrates that English courts will not dis-
regard the sanctity ofthe corporate veil save in
exceptional circumstances. In some of the
previous cases?? veil piercing was possible
where equity so required, however, this posi-
tion seems to have been overruled by Cape
Industries, effectively granting owners acarte
blanche to do exactly as they please with their
companies. It is a mystery to me why the
English courts are blinded by Salomon v Salo-
mon to the extent that they ignore commercial
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realities and justice.

Itis clearthatincorporationis a very favour-
able way of carrying out commercial ventures
and this is an important incentive to encour-
age investors but there is significant scope for
abusing a corporate entity. In the words of
Jonathan Macey:3°

Put simply, limited liability allows investors to

pursue extremely risky projects and to profit

from the pursuit of a “heads I win; tails you
lose” strategy of project finance. The members
divide the spoils of risky or dangerous projects
that turn out well, while the costs associated
with projects that turn out badly are largely
borne by creditors and “innocent” tort victims.
It is worth noting that the corporate veil may
deprive a shareholder of his/her insurable
interest. This was discussed in Macaura v
Northern Assurance! Here a timber mer-
chant sold all his timber to a company owned
by himself. When the timber burned the owner
was unable to claim on the policy because he
had no insurable interest. The House of Lords
held that a shareholder had no legal or equita-
ble interest in the property of the company.32

The same issue was discussed in The Tibu-
ron.33 The case was concerned with whether
or not the Tiburon was in German ownership
or belonged to a subsidiary of a German
company. The vessel was owned by a Pana-
manian company, Seavision, which in turn
was owned by a single sharcholder; Mr Mehl-
ber, who claimed to be German.>* Steyn J
observed that subsidiaries were companies
that were effectively owned and controlled by
another company and that this could not be
stretched to include a company owned by one
individual. Steyn J went on to make the fol-
lowing comment:

Mr Mehlber said that Tiburon was his ship; that

is obviously wrong since Seavision were the

owners of the ship.
Both the Macaura and the Tiburon are based
ontheprinciple thatnot even a sole sharehold-
er stands in any direct relationship to the



assets owned by the his company. In my view
this creates an artificial separation of legal
interestand actual powers. As mention above,
there can be little doubt that in reality a sole
shareholder can deal with his company’s as-
sets in pretty much any way he sees fit and
hence should accept responsible for the ac-
tions ofhis creation. This isalogical approach
to a this issue; alas it is not an approach
favoured by the English courts in general.

However, the courts have developed an
alternative to piercing the corporate veil; lift-
ing the corporate veil. This is discussed below
but before I turn to that there is the issue of
composite insurance.

Take the project of a power plant. The SPV
enters into a contract for the delivery of oil
with a local supplier and takes out insurance
cover against non-delivery. The combination
of the supply contract and non-delivery insur-
ance creates a securitised asset which is as
much an asset as a ship or any other tangible
asset. However, subject to Macaura, the par-
ticipantin the SPV will not have any insurable
interest in this asset and hence cannot take out
cover.3¢

7. Lifting the Corporate Veil

This alternative to piercing the veil was dis-
cussed in Atlas Maritime v Avalon Mari-
time.37 In October 1987, Avalon Maritime
was set up by March Rich-subsidiary Nala
Transport for the purpose of buying the ship
the Coral Rose. The purchase price was fund-
ed by March Richs in the form of loans to
Avalon, although no formal documents were
drawn up. Avalon promised to sell the vessel
to Atlas Maritime but instead it was sold to a
third party. Atlas sued for damages and a
Mareva Injunction was issued, preventing
Avalon from transferring the revenue from
the sale. Atlas in turn applied for a variation3®
arguing that March Rich was a trade creditor
and entitled to payment in the ordinary course
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of business. Atlas countered; arguing that
Avalon had acted as the agent of Marc Rich.

At first instance Hobhouse J ruled that the
relationship between Avalon and Marc Rich
was probably one of agent and principal and
that Avalon was in reality amere nominee and
had nothing more than the barest legal exist-
ence independently of Marc Rich. This deci-
sion was overturned by the Court of Appeal,
where Neill LJ said that although the evidence
of the loan was scanty and not supported by
any documents, a relationship of debtor and
creditor was more readily inferred than one of
agent and principal (at p 567).

This in turn prevented the court form pierc-
ing the corporate veil between Marc Rich and
Avalon. Instead, however, the court decided
to lift the corporate veil. Staughton LJ ex-
plained the difference:

To pierce the corporate veil is an expression
that I would reserve for treating the rights or
liabilities or activities of a company as the
rights or liabilities or activities of its sharehold-
ers. To [ift the corporate veil or look behind it,
on the other hand, should mean to have regard
to the shareholding in a company for some legal
purpose. (p. 571)
Looking behind the veil allowed the court to
determine that the proposed repayment to
Marc Rich did not qualify as one being made
in the ordinary course of business. However,
if Avalon had asked for a variation to make
payments under a loan agreement with a bank
this would probably have been allowed.
Considering the facts of the case it is sur-
prising that the court was unwilling to view
the relationship between March Rich and
Avalon as one of principal and agent even
though the latter was clearly the instrument of
the former. However, as the existence of an
agency agreement would distinguish the pre-
sent case from Salomon v Salomon, the deci-
sion is perhaps not so surprising in that it is
consistent with the approach taken in Cape
Industries.
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Staughton LJ pointed out (at p. 570) that the
inference of agency agreement requires the
consent of both parties either expressly or by
implication from their words and conduct. In
keeping with Cape Industries, this observa-
tion ignores the reality that for all practical
purposes a wholly owned subsidiary is noth-
ing but a puppet of its owners and hence
incapable of consenting to anything in any
meaningful way.

My view is supported by Lord Denning in
DHN Food Distributors v Tower Hamlets:>°

We all know that in many respects a group of
companies are treated together... Professor
Gower in his book on company law says: ‘there
is evidence of a general tendency to ignore the
separate legal entities of various companies
within a group, and to look instead at the
economic entity of the whole group’. This is
especially the case when a parent company
owns all the shares of the subsidiaries, so much
so that it can control every movement of the
subsidiaries. These subsidiaries are bound hand
and foot to the parent company and must do just
what the parent company says. (Justabove fn4)

Lord Denning was referring to groups of
companies and his argument applies a fortiori
to companies owned by individuals as a par-
entcompany is lead by a board and an individ-
ual is not. However Lord Denning’s view
seems at odds with Cape Industries and hence
not necessarily good law today although, un-
like Cape, it does take into account commer-
cial reality.

8. Can Non-disclosure penetrate
the Corporate Veil?

There are situations outside of illegality and
fraud where there is an obligation to disclose
information across corporate structures. This
was the view expressed by Potter J (and cited
withapproval by Staughton LJ) in New Hamp-
shire insurance v MGN:*0
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[there are situations where] an officer of Com-
pany A, as well as exercising functions in
Company B, would also have had knowledge of
the affairs of Company C and/or the actions or
intentions of its officers, of such a kind that he
would have been under parallel duties of dis-
closure and/or obligations of good faith in re-
spect of all three. (issue G)

The Judge was talking about the obligation
placed upon directors to perform their duties
in good faith. This raises the question of
whether or not courts dealing with MIA s. 18
will respect the corporate veil in reality.

There can be little doubt that the duty of
disclosure extends to owners in so far as they
are represented in the management of the
SPV. Similarly, the duty of disclosure applies
where the SPV is an agent of the sponsor.
Moreover, where a sponsor is the Directing
Mind of the corporate assured, he would be
caughtbys. 18 irrespective of corporate struc-
tures.

Whether or not non-disclosure is consid-
ered sufficiently worthy to prompt the courts
to lift the corporate veil is a difficult question
to answer. In the opinion of Lord Mansfield*!
non-disclosure is deception of the insurer and
a fraud. If Lord Mansfield’s proposition is
correct (and I cannot see why it should not be)
then non-disclosure would pierce the corpo-
rate veil as fraud unravels all.

In the absence of the fraud argument dis-
cussed above, would the courts allow the duty
of disclosure to pierce the corporate veil?
Probably not! It follows from Cape Industries
that incorporation and limited liability are
valuable privileges granted to investors by the
state and upheld by the courts. As far as
limited liability is concerned, the creditors
pay for the privileges enjoyed by the sponsor.
Similarly, where the SPV is left without a
penny those who have other claims against the
SPV (e.g. tort victims) are left without any
hope of meaningful compensation. This is
what happened in Cape Industries and shows



that in the absence of fraud or agency the
courts will not interfere with limited liabili-
ty 22

One could argue that MIA might act to
exclude company law. According to section 3
(4) of the Administration of Justice Act 1956,
a ship may be arrested to provide security for
debts incurred by its sistership. When deter-
mining whether two ships are ‘sisters’, the
courts will look to the beneficial ownership of
the vessels in question. In the Aventicum*
Slynn J said:

I have no doubt that on a motion of this kind it
isright to investigate the true beneficial owner-
ship. I reject any suggestion that it is impossible
to pierce the corporate veil...it is plain that
...the act intends that the court shall not be
limited to a consideration of who is theregis-
tered owner or who is the person having legal
ownership of the shares of the ship; the direc-
tion is to look at the beneficial ownership.

The Administration of Justice Act specifical-
ly refers to beneficial ownership and hence
the courts are allowed to look beyond Salo-
mon. This specific reference to beneficial
ownership sets the Administration of Justice
Act apart from MIA, which only refers to the
assured and his agents. It does not deal with
the scenario where the assured himself is the
agent; i.e. a scenario where the SPV takes out
insurance. Hence, I do not see how insurance
can be said to exclude company law. The
quote above makes specific reference to the
corporate veil. Very few insurance cases make
directreference to the corporate veil and mostly
the courts do not seem overly concerned with
the separation of companies and their owners
when dealing with the duty of disclosure. In
the Star Sea where Leggatt LJ made the fol-
lowing observation:
While the doctrines of corporate personality
call for a ritual nod in the direction of the
owners, nobody in practice pays any attention
to these one ship companies registered under
flags of convenience (p. 375)
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The factthatinsurance contracts are uberrima

fides and that there is a clear commercial need
for the duty of disclosure suggests to me that
the courts would not allow the assured to hide
behind corporate structures. The only way to
achieve this without parting with the principle
of Salomon v Salomon, would be to lift the
veil rather than piercing it.

Asdiscussed above, I think that the doctrine
of Directing Mind has much in common with
the concept of Shadow Directors. It therefore
follows that if a shareholder can be made a
Shadow Director, I see no reasons why a
participantinan SPV could not, by parallel, be
named the Directing Mind. The participant
who lurks in background and, under the guise
of ownership, makes his wishes clear and
hence influences the decision making process
is, in my opinion, the directing mind disregar-
ding whether or not he has a recognised place
in the prima facie management of the SPV.

This paper represents my personal views
and I take full responsibility for any errors or
omissions. [ would like to thank Robert Wright,
Janet Dine (both at Essex University), Robert
Merkin and Henrik Nissen for their contribu-
tions and assistance.
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