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Introduction

Legal expenses have often been seen as a
factual hinder for people to carry claims
through the proceedings of a court of justice.
Consumers acting as plaintiffs may have an
economically relatively small claim, which
from a legalistic point of view should be tried
by a court. But where expected legal expenses
are seen to exceed the claim, the interest to
take the case to court decreases even if there
are relative chances of success?. Losing the
case would lead to the plaintiff carrying not
only the burden of the material outcome of the
case but also his legal expenses as well as the
legal expenses of the opponent?. The result of
a comparison between suffering an injustice
and taking the risk involved with court pro-

This article studies the implications of the Legal Expen-
ses Insurance Directive for consumers in Europe. Even
if the directive includes intereseting elements with re-
gard to the development of consumer and private law in
Europe, it reveals more about how directives are institu-
ted in the EC: The author, Klaus limonen, holds a Master
of Laws degree and works as a laywer in Helsinki.

ceedings may often be that the risk is not
worth taking. Even where there are substan-
tial economic interests involved and a deter-
mination to try a case, the economy of a
private citizen may not allow taking a case to
its end. In England it has been found that most
people may find out of court settlements far
more inviting if faced by a David-Goliath
claims battle with large corporations with
access to any sort of legal consultation®. In
any case, such a claims battle would not
easily fulfil the principle of equality of arms
in court proceedings.

The aforementioned leads to a factual limi-
tation on access to justice. On a European
level the question of access to justice has been
seen as paramount as far as consumer inter-
ests are concerned. The European Commis-
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sion has prepared a consultative Green Paper®
on consumer access to justice and included
several problems raised by the increasing
amount of cross-frontier trade involving con-
sumers. In the second Community three-year
action plan’ concerning consumer interests
the problem is given special attention® as
transfrontier disputes often involve higher
costs, longer duration and greater complexity
of procedures”: There is still a need to develop
procedures to aid the consumer to actualize
his interests and rights. At this point in time,
however, the problems relating to proper ac-
cess to justice for consumers still remain,
especially considering the costs of litigation.

Where there is risk, there often is insurance.
It has been possible for quite some time for
consumers to insure future legal expenses.
This insurance form provides for a possibility
to — by private means — guarantee a level of
access to justice. The material contents of
legal expenses insurance contracts have been
regulated on an EC level by a Council Direc-
tive!? the object of this study. The insurance
form as such and as amended by the directive
raises consumer-related questions which shall
be studied in this presentation. Even if con-
sumer interests may not have been an issue
when the directive was developed, the direc-
tive has some impact on consumer-related
issues as will be seen hereunder.

The purpose of this study is to evaluate the
significance of legal expenses insurance for
consumers and to study the effects of the
Legal Expenses Insurance Directive on con-
sumers within the EU!'. How the Legal Ex-
penses insurance Directive, when seen from a
consumer point of view, fits in and compares
in the field of EC consumer law and policy,
will also be studied.

Definition

Legal expenses insurance can be defined as
an insurance providing for the possibility for
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the insured to carry into effect his legal inter-
ests by covering the expenses of legal pro-
ceedings as far as legal counsel or trial fees
are concerned!?.

On an international level legal expenses
insurance can be divided into two main sec-
tions according to the procedure in which the
claim based on the insurance is managed®. In
the Central European model the insurance
company assesses the case of the insured,
gives recommendations on appropriate meas-
ures in light of the probable outcome of the
case and even advises counsel if the case goes
to trial'*. In the Nordic model the insurance
company does not study the material side of
any case but compensates all legal expenses if
the case fulfils the insurance contract terms .
Even if these two categories can be specified
the development of legal expenses insurance
in the European countries has varied greatly.
This variation has been found to depend on
the varying legal systems, different codes
concerning judicial procedure and specific
regulation of the insurance trade in the differ-
ent countries!®.

Typical situations where legal expenses
insurance have been used in Nordic countries
are real property related proceedings (Swe-
den and Finland'”). In Germany proceedings
effected by traffic accidents and other motor
vehicle related situations have been the most
frequent!8. Generally motor related insuranc-
es seem to be most commonly used'®. This
tendency seems natural due to ever increas-
ing traffic and the often substantial economic
interests involved in traffic accidents. Al-
though the insurance form in question has
been available in Europe since early in the
century, it has only recently evolved into a
relevant market in many parts of the conti-
nent. The first legal expenses insurances were
offered in Sweden in 19612°, in Finland in
1968%! and in England as late as 1974.2% . In
England there are some six million policy
holders23, but the numbers are expected to



grow rapidly. Indeed the insurers see the
1990’s as the decade for significant growth in
this market?*.

Significance of Legal Expenses
Insurance for Consumers

In England some feel that the in their opinion
antiquated legal system has to change and
indeed will do so and that legal expenses
insurance will have a significant impact on
the process of development??. Itis argued that
with this development, the public will be-
come more litigation conscious and will have
to "look after themselves”2. Insurance would
then be ideal as a security for unforeseen legal
expenses rather than an instrument which
would substitute legal aid?’. It seems that
especially in countries such as England, where
it can be said that the access to justice is
expensive, legal expenses insurance may be
crucial to consumer interests. It seems that the
use of this insurance form depends on the
structure of the national legal system. In coun-
tries where institutionalized consumer pro-
tection is less developed, legal expenses insu-
rance acts as a protective measure guarantee-
ing access to redress against consumerate
injustices. In the Nordic countries it seems
that the insurance form in question provides a
possibility for the insured to actively carry
through economic interests; thus the profile
of the kinds of consumers who actually use
their legal expenses insurance in the Nordic
countries would fit people of some affluence

and with medium level income?3.

The Directive
on Legal Expenses Insurance

The relevant parties to the legal expenses
insurance system have shared the opinion
that “’there is a need for more regulation to
prevent abuses and to ensure that enough
information is provided before a policyholder
decides which (insurance) option to go for”2°.

The EC has regulated the legal expenses
insurance market with the means of a direc-
tive dating from 1987, which was to be ap-
plied in the member states as of July 19903
The directive provides for added information
to the insured as well as some absolute min-
imum protection concerning the material terms
of the insurance contracts.

The Legal Expenses Insurance Directive
applies to consumers and businesses alike.
Some limitations to the applicability of the
directive have been included in the directive
itself3! or have been allowed to be set by
member states?2. The scope of this study does
notallow for further study of these limitations.

Background of the Directive

The origins of the directive go back as far as
1973 and the so called first non-life insurance
directive®3 . The then Federal Republic of
Germany had made a reservation concerning
the right of establishment of insurance com-
panies to the effect that compulsory special-
ization from companies carrying legal ex-
penses insurance was demanded. The Ger-
man regulation was intended to guarantee
that no conflicts of interests would arise be-
tween the insurer and the insured which could
lead to undue pressure from the insurer to
force the insured for example to early settle-
ments.

In an EC internal market the aspect of
conflict of interests in legal expenses insuran-
ce contracts was relevant at the time when the
directive was drafted. In most countries the
insurer would estimate the probable outcome
of legal proceedings concerning the insured.
Where the winning chances were seen to be
slight the insurer would recommend settle-
ment or other appropriate solutions>*. It would
in any case be normal procedure in many
member states to “conduct in-house treat-
ment of the relevant case” before the involv-
ing of an attorney or outside lawyer became
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imminent in the legal proceedings’>.

It seems that the actual motive for the
directive is to facilitate freedom of establish-
ment as prescribed by the Treaty of Rome. If
Germany was to approve new arrangements
which would hinder conflicts of interests, the
German insurance markets would be open for
all EU insurance companies>®. Earlier insu-
rance companies which wished to establish
themselves in the German market had to
create separate subsidiary companies spe-
cialized in legal expenses insurance, thus
adding costs and trouble?”.

The Purpose of the Directive

The Directive expressly sets out to “facilitate
the effective exercise of freedom of establish-
ment” and hinder problems related with con-
flict of interest where legal expenses insuran-
ce is concerned?®. Such conflicts of interests
may arise if the insured has other insurances
with the same insurer or if another party
involved in the claim where legal expenses
might accumulate is insured with the insurer
whether for legal expenses or other losses. An
example of a possible case can be presented
here: A motorist is alleged to have caused an
accident while under the influence of alcohol
and has both liability insurance and legal
expenses insurance with the same insurer.
Under such policies in general the insurer
may reclaim damages from the motorist if the
accident was caused by criminal activity
(drunk driving). In this situation a conflict of
interests has arisen and there may be valid
doubt as to whether the insurer wholehearted-
ly is willing to defend the motorist’s interests
against criminal charges®®. The situation
above would be typical of an insurance con-
tract in accordance with the Central European
model of legal expenses insurance. Where the
claims are managed by the insurer internally,
the objectivity of the management can with
reason be questioned.
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Three Alternative Models for
National Implementation

The Directive offers three solutions for hin-
dering conflicts of interests in national imple-
mentation of the directive. The solutions are
seen as equal alternatives, all of which are
considered to safeguard the insured “’in an
equivalent manner under (the) (D)irective”*.
Firstly member states may guarantee the in-
sured person the right to “entrust the defence
of his interests, from the moment that he has
the right to claim from his insurer under the
policy, to a lawyer of his choice.” To no great
surprise this solution has won much support
among lawyers*.

The moment from when claims can be
presented to the insurer has been defined
further as the moment when an insured occur-
rence — as prescribed by the insurance con-
tract terms — has taken place*?. Such insured
occurrences may be the arising of a dispute
between the insured and another party or
where criminal matters are concerned, the
alleged criminal act which leads to the sum-
moning of the insured*>.

In England it is common practice that the
insurer advises the lawyer chosen — even if
the choice has been made by the insured**.
This practice may be in conflict with the
requirements of the directive. Article 4 (a)
states that the insured may freely choose
counsel to “’defend, represent or serve the
interests of the insured person in any inquiry
or proceedings.” This wording suggests that
the lawyer should only represent the insured
person. Considering the special nature of the
relationship between a lawyer and his client
this issue is of some significance*. In Germa-
ny it has been pointed out that where a lawyer
is to represent the insured under legal expens-
es insurance cover, the lawyer is to act solely
in the interests of the insured*®. Any influ-
ence from the insurer in his relationship could
easily be seen as to make possible undue



influence where a conflict of interests has
arisen.

According to some group policies the in-
suring entity, e.g. employer or professional
organization, has the right to choose counsel
even for the insured. This practice has been
found to be in contradiction with the principle
of free choice of counsel*’. The only excep-
tions found to the freedom of choice are
situations where the insured is not available
to protect his interests. In German practice an
insurer may in such cases act in the interests
of the insured and nominate counsel to act on
the behalf of the insured*®.

Harbauer stresses even here that the rele-
vant lawyer-client relationship even in such
cases is to exist between the insured and the
appointed attorney.

The other solutions are aimed at guarantee-
ing objective management of the legal ex-
penses claims by the insurer. A member state
may then alternatively require that legal ex-
penses insurance is carried out by a separate
legal entity, the relevant staff of which is not
to carry on similar activities in any other
insurance company (e.g. group companies) at
the same time*°. It is even satisfactory for the
member state to require that insurance com-
pany staff involved with the management of
legal expenses claims do not simultaneously
carry on management of other classes of
insurance’. This solution should also guaran-
tee objective management of legal expenses
claims even if management of claims is not
carried out by a different legal entity.

It should be noted here that when a case has
reached the point where a lawyer (or other
qualified person) is needed to defend, repre-
sent or serve the insured in an inquiry or
proceedings, the insured shall always have a
right to choose that person®!. The effect of
this stipulation will be studied more thor-
oughly further on.

A member state may also leave the choice
between the three alternatives to the insurers

and allow any of the three options. A member
state may not, however, demand compulsory
specialization. It may nothold, that any insurer
carrying legal expenses insurance may only
carry such insurances>2. This policy, if en-
forced in the community area, would have
lead to a split-up of a number of composite
undertakings.

Critique of
the Implementation Models

In England the Law Society argued that there
is an inherent conflict of interest between the
insurer and the insured in legal expenses
insurance. The desire of insurance companies
is naturally to keep costs down in all situa-
tions which may lead to the insurer pressing
for early settlement of the claim, especially in
situations where the insured does not have an
independent and objective legal counsellor.
The Law Society states that the only way to
ensure that a conflict of interests does not lead
to the insured not having thorough access to
justice is to guarantee free choice of lawyer
for the insured “’from the moment the right to
claim is established.””>*

However, the implementation in England
resulted in allowing insurance companies to
choose between the three solutions provided
by the directive. When this choice was made,
the Department of Trade and Industry (DTI)
answer to the Law Society critique was that
it (did) not want to harness orimpede progress
in what it (regarded) as ’a major growth
area’.””> If insurance companies can choose
between different means and consumers, and
other insured can choose between insurance
companies, it is the market that ultimately
controls which solution is the most efficient.
In any case the DTI saw no risk in any of the
three solutions offered by the directive>®-

The Law Society further criticized the im-
plementation alternatives which only require
objective management of legal expenses in-
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surance claims. The Law Society held that
these do not sufficiently protect the interests
of the insured. The arrangements are not
thought to protect the insured ”from the insur-
er’s desire to keep costs down and press for
early settlements to claims.”’” Insurers will
try, whatever the internal administrative ar-
rangements may be, to keep their costs down.
When the two “administrative alternatives”
allow for in-house consultation when claims
are presented to the insurer, the Law Society
view is that the staff of the insurer “are likely
to have the interests of the insurer as their first
priority and are unlikely to act in the best
interest of the insured.””>® German authori-
ties on the subject have presented further
doubts. Whatever administrative solutions
are adopted in the insurance company, the
possibility (and suspicion) that there may be
cooperation between the legal expenses insu-
rance claim managers and other departments
cannot be eliminated®. It is argued further
that such administrative solutions could not
be seen to fulfil the requirements of trust
between the insurer and the insured which is
considered to be a specific key element in an
insurance contract relationship®® in most
European legal orders.

The Law Society in England is concerned
not only with the specific situations of con-
flict of interests between the insurer and the
insured as defined by the Legal Expenses
Insurance Directive, but also take the view
that there is an inherent conflict of interests
between the two parties. It is clear that effec-
tive and extensive litigation is costly and that
it is in the insurer’s interest to reduce those
costs, especially if the success of the case is in
the least doubtful. The Law Society claims
that problems related to this contractual rela-
tionship can effectively be hindered only by
accepting that the insured may freely choose
counsel from the moment the right to claim
under the policy is established.

Insurers who do not allow for free choice of
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counsel often provide for a panel of lawyers
from which counsel can be chosen. The panel
may include lawyers who specialize in the
kinds of cases which are covered by the
specific insurance policy (e.g. motor vehicle-
related cases or professional liability cases).
When legal expenses are add-ons to more
specific combination policies it may be effec-
tive to allow limitations in the choice of
counsel. Even the directive has excluded cer-
tain motor vehicle-related policies from the
scope of free choice of counsel®’.

It could be argued that the right to free
choice of counsel could be limited in special
circumstances without significantly affect-
ing the real interests of the insured. However,
it seems clear that the alternatives presented
in the directive where objective management
of claims is used to hinder conflicts of interest
are not in the best interest of the insured. It
could have been a better solution to extend
the allowed limitations to the right of free
choice of counsel to cover specific insurance
policies where specialized counsel could ef-
fectively and economically handle cases that
have been claimed under the policy. Such
procedure could even have been limited to
situations where the economic interests of the
insured are relatively small. The directive
may then not have allowed for alternative
implementations. This arrangement, if prop-
erly developed, would not have had signifi-
cant economic impact as it allows for limita-
tions to the freedom of choice of counsel
where such are found suitable, thus also lim-
iting costs of litigation.

Material Requirements
set on Legal Expenses
Insurance Contracts

Even if the main concern of the Legal Ex-
penses Insurance Directive is to hinder situa-
tions of conflicts of interest, the directive is
also concerned with protecting the insured in



other respects as well. The directive mainly
sets out a minimum of information which is
required to be given to the insured when a
legal expenses insurance contract is entered
into. This added information to the insured is
in accordance with EC policies on consumer
interests as it is seen that an enlightened
consumer can make better judgments through
thorough information being available®?. Di-
rect interventions in the contractual relation-
ship are made as well, as shall be seen below.

The directive requires that a legal expenses
insurance contract be entered into as a sepa-
rate contract or as a separate section in a
combined policy. In any case the nature and
conditions of the legal expenses insurance
shall be specified for the insured in the con-
tract®3. This requirement to inform the in-
sured, when applied to group policies where
the insured generally do not receive a sepa-
rate written insurance, leads to that a written
statement on the central nature of the legal
expenses insurance cover should be submit-
ted to each insured person®.

If a member state adopts the solution of
requiring that the management of the relevant
claims be entrusted to a separate legal entity,
that undertaking shall be mentioned in the
clauses defining the nature of the insurance
contract. If the alternative of free choice of
lawyeris adopted, the insurance contract must
include express mention of this right of the
insured®.

Furthermore, the contract shall include the
right for the insured to consult a lawyer of his
choice® and to have recourse to an objective
arbitration procedure when a conflict of inter-
ests emerges between the insurer and the
insured®’. At this time the insurer is to specif-
ically inform the insured of these rights®®.
Such a situation could emerge i.e. when there
is a difference of opinion on whether a case
should be settled or taken to court®’.

As stated earlier the insurer shall have the
right to choose counsel freely when actual

judicial proceedings are imminent even if
national legislation allows the insurer to man-
age a case initially. The insurance contract
shall “expressly recognize” this right of choice,
and an insured person may now be certain that
a lawyer of his own choice will ultimately
handle the case to its end. The problem to be
solved is when this moment is at hand. The
Law Society in England argue that the deci-
sion to issue proceedings may be crucial for
success. There should also be continuity be-
tween preparing a case and taking it through
legal proceedings’. This directive stipula-
tion has a significant impact on legal expens-
es insurance contracts in Europe. It can be
said that the core-handling proceedings — of
the contractual relationship has been altered
by the directive. The common practice in
accordance with the Central European model
for the insurers to deal with the cases them-
selves will be affected to this extent. How-
ever, in smaller cases it could well be in the
interest of the insured to accept a lawyer
recommended or chosen by the insurer’! as
such lawyers may have routine with dealing
with the kinds of cases where the legal ex-
penses insurance contract applies, e.g. in motor
related insurances’2.

While the Legal Expenses Insurance Direc-
tive addresses several consumer problems
relating to insurance contracts, many prob-
lems are left to national legislation or to the
discretion of the insurer. The insurer may
naturally set maximum costs that the policy
covers. If these cost limits are too low, it will
obviously limit the right to choose counsel. If,
on the other hand, there would be unlimited
freedom of choice of counsel and very high
cost limits, the insurance would not be prof-
itable for the insurer. This comparison of
interests should be studied in the light of the
three alternative models of hindering con-
flicts of interest. It seems even in this aspect
that where the policy is specific as to the
nature of the risk, the freedom of the choice of
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lawyer could be limited without compromis-
ing the interests of the insured. The insurer
could use specialist lawyer panels who, at a
low cost can effectively and objectively han-
dle the specific kind of cases. However, legal
expenses insurance contracts of a more gen-
eral nature require more freedom for the in-
sured to choose counsel.

The Unfair Contract
Terms Directive
and Legal Expenses Insurance

The Legal Expenses Insurance Directive
provides the framework for the legal expens-
es insurance business. It also provides limits
for allowed clauses in legal expenses insuran-
ce contracts. However, the individual con-
sumer contracts concerning legal expenses
insurance also fall into the scope of the Unfair
Contract Terms Directive’3. This directive
stipulates which contract terms are to be con-
sidered to be unfair from the consumer point
of view and thus inapplicable and void in the
individual contract relationship. It can be
stated here that insurance companies in Eng-
land have been forced to amend their standard
contract terms concerning legal expenses in-
surance contracts to meet the requirements of
the Unfair Contract Terms Directive’*.

The preamble of the Unfair Contract Terms
Directive sets a limitation on the applicability
of the directive on insurance contracts:

”whereas it follows, inter alia, that an insuran-

ce contract, the terms which clearly define or

circumscribe the insured risk and the insur-
er’s liability shall not be subject to such as-
sessment since these restrictions are taken
into account in calculating the premium paid
by the consumer.”
This means that insurance companies can
completely exclude certain risks from the
scope of the insurance. This is also common
practice even concerning legal expenses in-
surance’>. For example in the combined home
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insurances all risks relating to employment
relations or trade of the insured may be left
outside the scope of insurance coverage’S.
Insurance companies as a rule do not cover
legal expenses concerning matrimonial rela-
tions, building work, letting and libel””. Oth-
er usual exclusions include investments and
company shareholding’®. This basic limita-
tion may thus even lead to the exclusion of
coverage for the most common consumer
risks.

It can be concluded here that the Legal
Expenses Insurance Directive includes rather
specific stipulations that protect the insured
in relation to the insurer. The problems spe-
cific to legal expenses insurances (i.e. con-
flict of interests, undue influence) are directly
dealt with by the directive itself as are some
procedural problems as seen by the above
comparison. When adding the applicability
of the Unfair Contract Terms Directive to
legal expenses insurance contracts one can
see the scope of regulatory intervention in
this specific contractual relationship as well
asthelevel of protection of the insured. Where
the Legal Expenses Insurance Directive and
the Unfair Contract Terms Directive coincide
it seems that this level is satisfactory. Howev-
er, many problems related to legal expenses
insurance have been left unsolved.

The limitations of applicability concerning
insurance contracts included in the preamble
of the Unfair Contract Terms Directive seem
to allow for a wide range of limitations as to
the risk carried by the insurance policy. Thus
the insurer is free to exclude any situation
from the coverage. The Legal Expenses Insu-
rance Directive allows for different alterna-
tive national implementations which directly
affect the nature of the contract. Furthermore,
there are few restrictions concerning limita-
tions of insurer liability, i.e. exclusions of
risk, thus allowing for even further variety in
insurance contracts. Even within one mem-
ber state there may then be contracts with



totally varying coverage the total scope of
which can be very difficult to establish”. It
has been argued that legal expenses insurance
contracts have been harmonized in Europe
through legislation, and that by definition no
great variety should exist in the material side
of the contracts®’. A conclusion to be drawn
from the presentation above, however, is that
the level of consumer comparability concern-
ing legal expenses insurance contracts is not
on a particularly high level.

The Legal Expenses
Insurance Directive
and EC Consumer Policy

It has been argued that the Legal Expenses
Insurance Directive, though adopted before
the Single European Act came into force®!,
can perhaps be seen as an early manifestation
of the 1992 spirit32. It is therefore meaningful
to study what statement the directive makes
as far as the development of EC consumer
policy is concerned.

Even before the latest developments in the
integration process, consumer issues were a
part of EC law. For example in the case GB-
INNO v CCL?3 the European Court of Justice
found that consumers have a right to partici-
pate in the process of market integration and
emphasized that there is a close connection
between consumer protection and consumer
information®*. Through the Maastricht Trea-
ty, the elevation of consumer protection to the
status of Community common policy has
been confirmed®>. According to the Maas-
tricht Treaty3, the Community shall contrib-
ute towards a high level of consumer protec-
tion through directives, for example, in order
to protect the economic interests of consum-
ers and in order to inform consumers. With
the Maastricht Treaty the pursuit of consumer
interests has become independent from the
development of the internal market®’. The
social dimension of the EC can be seen to

have been strengthened by the new adopted
policy.

The Legal Expenses Insurance Directive
provides for extensive information to be giv-
en to the insured. This added information is
relevant in daily use of insurance policies as
it has even been found that consumers can be
unaware of that they have insurance cover for
a specific risk altogether and completely ig-
norant of the detailed terms of the insurance
policies and thus of their rights according to
those policies®®. The issue of access to justice
has been seen to be a major concern within the
EC and an important aspect to be noted in the
integration process. The development of con-
sumer access to justice has not reached any
consumer ideals at this point and the legal
systems remainrigid. The Commission Green
Paper® even states that (t)he problems of
access to the courts which the creation of a
European area will pose are far from having
been resolved. If there is a dispute, the single
Market will be replaced by 12 —or even more
legal systems, all jealous of their independ-
ence and sovereignty.” The Legal Expenses
Insurance directive provides for a possibility
for consumers to improve access to justice in
the prevailing somewhat rigid legal systems.

EC regulation in the insurance sector has
been aimed mostly at opening the insurance
markets within the EU according to Reich®.
Consumer protection has been limited to con-
flict-of-law rules and a certain level of im-
proved information to the policy holders.

Legal expenses insurances were regulated
on an EC level mostly in order to open up
markets. However, in the process some ex-
tensive safeguards essentially of a consumer
protection nature were included in legal ex-
penses insurance contracts”!. In this context
itis significant to note the requirement that an
insured always has free choice of counsel
when actual legal proceedings commence.
This directive stipulation intervenes materi-
ally in the contractual relationship and repre-
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sents a more developed form of protection of
the insured. These stipulations, as they inter-
vene in the contractual relationship, can be
seen to establish, that consumer protection
concerning legal expenses insurance may be
on a higher level than in insurance contracts
in general as far as EC contractual regulation
is concerned.

Generally the protection of consumers in
the EU has been executed by consumerspe-
cific legislation. The consumer law of the EC
concerning consumer contracts has been strict-
ly differentiated from general contract law"?.
In the case of legal expenses insurance the
regulatory intervention in contract law is gen-
erally applicable (partially due to the special
background of the Directive) thus bringing
forth a general concept of protection of the
weaker contracting party within this specific
contract form. In that aspect the Legal Ex-
penses Insurance Directive does not seem to
follow the common tendency towards con-
sumer specific legislation. However, the di-
rective only covers a specific insurance form
and has a very specific background.

Conclusions

In states where consumer interests are not
institutionally represented, the insurance is
used in order to take legal action even regard-
ing consumer rights. In the Nordic countries
the insurance form has allowed consumers to
actively use the justice system to their eco-
nomic advantage. Here it seems that the equal-
ity of arms-principle is best achieved. In most
countries, however, the insurance has been
successfully used to cover unexpected legal
expenses relating to accidents and other un-
foreseen events.

While one specific use of the insurance
does not seem to dominate, it can be concluded
that different consumer related interests can
be protected and represented through legal
expenses insurance. Considering the low cost
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of the insurance as an add-on to common
policies, this insurance seems to have a prom-
inent place in European insurance trade.

The Legal Expenses Insurance Directive
provides minimum standards as far as legal
expenses insurance contracts are concerned.
The standards mostly express EC consumer
policy, emphasizing consumer information.
However, the contractual relationship is also
directly affected by absolute stipulations
mainly of a consumer protection nature. The
Directive guarantees that ultimately the in-
sured may consult a lawyer of his choice
(when legal proceedings are to commence).
This stipulation has the most significant ef-
fect on legal expenses insurance contracts on
a European level as it changes the core of the
Central European model of legal expenses
insurance.

Unfortunately the directive does not ad-
dress many relevant questions relating to the
insurance policies. The insurer can freely
exclude risks from the scope of the policy as
far as the directive is concerned. Even if this
leads to a significant imbalance in the con-
tractual relationship, neither the Legal Ex-
penses Insurance Directive nor the Unfair
Contract Terms Directive provides protec-
tion for the insured. The problem is not only
theoretical as limitations of risk are custom-
ary in legal expenses insurance. Another rel-
evant problem is raised by the alternative
implementation models concerning hinder-
ing situations of conflict of interests. It is
possible that policies where different solu-
tions have been used to hinder conflicts of
interest are offered on the same market and in
the same member state (e.g. England). As
such policies are different to their nature and
in addition can include varying limitations of
risk and cost and different premiums, this
leads to difficulties in comparability of legal
expenses insurance policies.

More than anything else, the Legal Expenses
Insurance Directive portrays how directives



are instituted by the EC. There can hardly be
any doubt that the directive is a compromise
as are many newer regulatory instruments of
the EC%3. Its main implicit purpose is to open
up the insurance markets in Germany for
European insurance companies. In the proc-
ess Germany has managed to extend some
national standards to cover the EU. It seems
that the reservation made by Germany con-
cerning the right of establishment of insurance
companies® has forced the EC to adapt a
level of (consumer) protection in the field of
legal expenses insurance more or less equal to
the protection in Germany. There has been no
sign that there was any other particular need
to harmonize legislation in this area than to
gain access to the German market for Europe-
an insurance companies. This could be seen
as a case where the more powerful market
areas (states) may set standards within the
EU. From a Nordic perspective this tendency
has been noted with some concern. In some
matters the perspective taken to consumer
protection in the Nordic countries differs from
a European approach of supporting market
efficiency”. Even the adopted basic views
held on these issues may be altered by an
integration process, that is based on the influ-
ence of strong markets.

The alternative implementation models
presented by the Legal Expenses Insurance
Directive express the interest of member states
to preserve status quo. The models seem to a
high degree to allow traditional practices in
member states. Firstly the free choice of coun-
sel model corresponds with Nordic traditions
concerning legal expenses insurance. Sec-
ondly the model where legal expenses insu-
rance is to be carried out by a separate legal
entity is very close to the status of affairs in
Germany. Lastly the model requiring objec-
tive handling of a legal expenses insurance
claim within an insurance undertaking seems
to guarantee a minimum level of protection of
the insured. The models concentrating on the

objectivity of the administrative procedures
of the insurer cannot actually be seen to
guarantee the same level of protection of the
insured from undue influence of the insurer as
the model of free choice of counsel. The
administrative models could have been re-
placed by specified limitations to free choice
of counsel, as shown earlier in this study,
without compromising the economic interests
of the insurer. It seems that the member states
have been more concerned with preserving
status quo than with the actual economic
impacts of the stipulations of the directive.

It seems that when the directive was insti-
tuted, some concern was shown regarding
existing community consumer policies. Main-
ly policies concerning added consumer infor-
mation have been portrayed in the directive in
accordance with consumer policy in the insu-
rance trade in general. Furthermore, the pos-
sibility to exclude risks in insurance contracts
—specifically used in legal expenses insuran-
ce contracts — undermines the assumed con-
sumer protection-nature of the Legal Expens-
es Insurance Directive. Such possibilities to
limit risks can mostly be seen to further the
interests of insurers.

It can be stated that the minimum require-
ments of the directive are only partially related
to an actual will to protect the insured in legal
expenses insurance contracts. The directive,
in form and content, reveals that pressure to
meet German standards has been of para-
mount importance when the level of protec-
tion has been stipulated.

Notes

' This article is based on a thesis for the juris kandidat-
degree at the University of Helsinki. The thesis was a
part of the project "Marknadsforing och kontrakt i
EG-rittsligt perspektiv”’ under Professor Thomas
Wilhelmsson.
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