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Compensation for personal
injury in Western Europe

Principles, practice and recent developments in the field
of non-pecuniary loss in eight countries

by Paul Szolldsy, Dr. iur., former Head of Swiss Re’s Claims Department, Zurich*

1. Differing principles of liability and standards
of compensation in the European countries

Whoisresponsible for damage thathas occurred through
human error and how, in particular, reparation can be
provided for the consequences of bodily injury or the
death of a person are questions that are answered differ-
ently in every country, even within Europe. There is
widespread agreement on the principle that whoever is
culpable of causing damage to another party is obliged to
compensate. The stage of development of the society,
economics and technology, as well as the traditions and
aspirations of national law, are the decisive factors here.
Increased efforts have nevertheless been made recently by international organi-
sations, and in particular by the European Community (EC), to bring about legal
approximations, in the tort law sectors also, of the European countries. The most
important example of this is the EC Directive on Products Liability of 12.7.1985,
which has in the meantime been implemented into the national law of most of the
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West-European countries.

In the traffic accident sector, the European
Agreement on compulsory Liability insur-
ancefor motor vehiclesof 20.4.1959 and also
the three EC Directives on Motor Vehicle
Liability insurance (of 24.4.1972,30.12.1983
and 14.5.1990) have settled the questions of
compulsory insurance and minimum insur-
ance protection in the member states of the
European Community. The efforts to make
civil lawliability for damagescaused by motor
vehicles uniform have, however, met with
little success up until now.

Neither the so-called Strasbourg Agree-
ment of 14.5.1973, which aimed at the uni-

formity of substantiveliability norms, nor the
Draft Resolution of a sub-committee of the
European Council, published in 1973, on the
harmonisation of the regulations on compen-
sation assessment in the case of personal
injury were ratified or observed by the Euro-
pean countries.

* Revised version of alecture given at the Danish, the
Swedish and the Norwegian Sections of AIDA in April
1994. Some hibliographical references are included in
the text or in the footnotes. For a more detailed
bibliography cf. Paul Sz6l16sy, Compensation for perso-
nal injury in Western Europe, edited by the Swiss
Reinsurance Company, Zurich 1992, p. 105—110.
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Although the varying liability regulations
strongly influencecompensation practice, and
certainly also the amount of compensation
awarded for personal injury, theliability bas-
es will only be treated briefly in this study,
with reference to some particular features of
the liability arrangements in question. The
main aim of the study is to demonstrate the
differences in the concept and calculation of
personal injury, anditscompensation, ineight
West European countries. More specifically,
the following will be examined, on the basis
of the law and practice of the country in
question:

— what counts as non-pecuniary damage
(pain& suffering, etc.) and whichdamages, in
principle, have to be compensated for;

— what amountsareawarded for non-pecuni-
ary damage in case of persona injury and
what factors are determining for the level of
compensation.

2. Germany

2.1. Principles of tort liability

The foundations of compensation in the case
of bodily injury or death are given in the
German Civil Code (Birgerliches Gesetz-
buch or BGB) ontheonehand, and by arange
of particular laws relating to liability on the
other. The principle embodied in § 823 BGB
states: Whoever causes harm to another per-
son by awrongful and tortious act isliableto
provide compensation.

The general regulations of the BGB on the
typeand extent of thecompensation (8§ 249—
251), loss of profit (§ 252) and the non-
pecuniary loss (ideeller Schaden) (8§ 253) ba-
sically apply to al claims for compensation,
independent of the grounds for liability. For
personal injury from tortiously inflicted dis-
ability or death, they arecomplemented by the
regulationsin 88 249, 842 ff. These prescribe
the following independent heads of damages:
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1. Costs of medical care (§ 249, sentence 2);

2. Detriment due to loss or diminishment of
earning capacity (88 842, 843);

3. Impairment of economic progress (§ 842);
4. Increase of needs (§ 843);

5. In the case of death: Funeral expenses and
loss of right to support (& 844);

6. Compensation for services lost (§ 845);

7. Non-pecuniary losses (compensation for
pain and suffering, § 847).

Therules governing claimsfor damagesin
thevariousliability lawsaresimilar, but there
are a'so deviations from the BGB; the strict
liability adopted in the liability laws is also
limited in various ways. Theinjured party as
arule cannot claim for pain and suffering in
the case of liability without fault, and the
annuity or lump sum compensation to be paid
by theliable party ispartialy limitedinterms
of amount. Liability limitations in terms of
amount exist in 88 9 f of the Liability law
(Haftpflichtgesetz), § 33 of the Air traffic law
(Luftverkehrsgesetz), 8 31 of the Nuclear law
(Atomgesetz), § 12 of the Road traffic law
(Strassenverkehrsgesetz or StVG), and also
accordingto 888 of theMedicinelaw (Arznei-
mittelgesetz), inforcesince 1.1.1978, § 10 of
the Product Liability law (Produkthaftungs-
gesetz), which came into force on 1.1.1990,
and § 15 of the Environmental Liability law
(Umwelthaftungsgesetz), in force since
1.1.1991.

2.2. Damage and compensation
in the case of bodily injury

Although any impairment of a protected in-
terest, including bodily injury, impairment to
health, damage of “spiritual” (non-pecuni-
ary) property, such as honour, freedom or
credit, countsas” damage”, animportant legal
distinction is made between pecuniary and
non-pecuniary damage. Pecuniary damageis
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damage to property; it represents the differ-
ence between two property situations. that
whichwould now exist without the event that
is the reason for the liability and that which
actualy exists. It deals, therefore, with eco-
nomic property, while “non-pecuniary dam-
age” iswhich cannot be measured by money.
For this, monetary compensation can only be
claimed in certain cases defined by law.

2.3. Pain and suffering
(Schmerzensgeld)

In the case of bodily injury or impairment to
health (as aso in the case of offence against
freedom), the injured party — but not rela-
tivesof theinjured party or of thedeceased —
isentitled to claim “fair monetary compensa-
tion” for the non-economic damage (8 847
BGB). All typesof non-pecuniary damageare
indemnified through this pain and suffering
(Schmerzensgeld) compensation. According
toafundamental decision of the Federal Court
(Bundesgerichtshof, BGH) on6th July, 1955,
the claim to pain and suffering has a double
role: primarily a compensation function, but
theninaddition also asatisfactionfunction, in
the framework of which the negligence of the
tortfeasor is to be taken into account.

A peculiarity of German law is that com-
pensation for painand suffering canbeaward-
ed in the form of a lump sum and/or an
annuity.

The level of compensation for pain and
suffering awarded by German courts exceeds
by far that usually granted in Austria, Swit-
zerland, the Scandinavian countries and Hol -
land. The foreign observer is also struck by
the constant increasein the amountsthat have
quite noticeably left the development of the
price index behind them in the last 8—10
years. Thehighest painand sufferingamounts
(lump sum and annuity capitalised) awarded
by the courts for most severe bodily injury
(such as skull and brain trauma, spinal cord
injury) show the following increases: 1982:

DM 250,000, 1984: DM 300,000, 1986: DM
329,000, 1988: DM 360,000. In March 1990,
it becameknown that thedistrict court (Land-
gericht) of Oldenburg had awarded DM
500,000 in compensation for pain and suffer-
ing to a four year-old, paraplegic girl. The
district court of Hanau had awarded a DM
300,000 lump sum to a 22 year-old man, who
was also paraplegic, aready on 23.6.1988,
withamonthly pensionof DM 500aspainand
suffering compensation in addition. The top
amount of DM 600,000 hasfinally beenaward-
edin 1993.

Informationandtablesonthegrounds, func-
tion, rating criteria and forms of pain and
suffering compensation, aswell asthelevel of
pain and suffering awarded, can be found in
the work of a number of authorst.

According to the wording of the BGB,
§ 847 para. 1, sentence 2, theclaimtopainand
suffering compensation was not transferable
and only inheritableif legally acknowledged
or pending. Through anew law of 17.3.1990
however, sentence 2 of § 847 of theBGB was
deleted with effect from 1.7.1990, sothat pain
and suffering is now freely inheritable.

3. Great Britain
(England and Wales)

3.1. Principles

The United Kingdom of Great Britain and
Northern Ireland consists of a group of is-
lands, each with its own historical develop-
ment, which also gives rise to differencesin

1) The most detail is probably given by Hacks/Ring/
Bohm; a new edition of their work appears about every
two years, also Geigel, p. 126 ff, mn. 1—47; Hellwig, p.
9 and Appendix |; Wussow/K Uppersbusch, p. 65 ff, mn.
188—222. According to Hacks/Ring/Bohm, p. 61 ff, in
1989/90, pain and suffering compensation awarded (asa
lump sum settlement) amounted to between DM 100 (in
the case of whiplash to the lumbar spina column with
incapacity to work for 3 days) and DM 500,000 (see
above). In the case of loss of aleg (amputation in the
upper thigharea) e.g. thepai nand suffering compensation
amounted to between DM 90,000 and 120,000.
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legal basesand systems. In contrast with Eng-
land and Wales, Scotland’ s legal system was
hardly affected by Roman law. Even legal
terminology is not uniform. For example,
damagesfor solatium or feelings are awarded
in Scotland and these may be loosely de-
scribed asthe equivalent of painand suffering
and loss of amenity in England and Wales.
According to English law, only the spouse or
the parents of the deceased can claim arather
symbolic pain and suffering award, called
bereavement, in the case of fatal accidents,
whereas a Scottish law of 1976 grants such a
claim, referred to asLoss of Society, withina
wider framework, also to the children of the
deceased. On the other hand, the compensa-
tionawardsin Scotlandinthe case of personal
injury aregenerally lower than the compensa-
tory sums set in similar cases by English
courts.

In this study, we will restrict ourselvesto
tort law in England and Wales. Firstly, the
fundamental differences between the conti-
nental European and the Anglo-Saxon legal
systems should be indicated. In the Anglo-
Saxonlegal sphere, civil law wasnot codified
— aswas particularly the casein Francewith
the Code Civil. A range of legal forms that
have developed over centuries continueto be
absolutely central to compensatory practice.
To afar greater extent than on the continent,
Englishlaw isbased onearlier legal decisions
(precedents), which form guidelines not only
for the bases of liahility, but also for the
damage assessment.

3.2. Damage and compensation
in the case of bodily injury

English legal practice does not recognise a
sharp difference between pecuniary and non-
pecuniary damage. In the case of bodily inju-
ry, both the resulting pecuniary and non-
pecuniary disadvantagesarein principletobe
compensatedinthesamemanner. What counts
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asdamage, how itisto beassessed andtowhat
extent it is to be compensated are all deter-
mined according to the guidelines laid down
by court practice.

For along time, the principle applied that
only thoseimmediately affected wereentitled
to a claim to compensation in the case of
bodily injury. Sincetheruling of the House of
Lords(asthe highest appellate court) in 1982,
closerelativesof theinjured party or deceased
who were not injured themselves may also
have a valid claim to compensation if they
have also experienced the accident of their
relative and have thus suffered from shock
damage (nervous breakdown, depression,
personality changes) which goesbeyond “the
usual extent of grief and sorrow” . Morerecent
rulings clarify the prerequisites and limits of
theclaim of theindirectly injured party. Only
close relatives who have particularly strong
ties with the injured party or deceased and
who either saw their relative’s accident or
experienced it immediately afterwards are
entitled to claim?.

An important principleisthat the compen-
sation should, as far as possible, offset the
damage completely, but should not be of a
punitivenature. Thejudgeisfreeto setalump
sum as compensation without giving an ac-
count of how he evaluated theindividual loss
elements. On the other hand, heis obliged to
take comparable cases of precedence into
consideration in the recognition and assess-
ment of the various heads of damages. Onthe
bases of precedents, he usually has to give
compensationfor thefoll owing headsof dam-
ages:

a) Special Damages, i.e. the actual pecuniary
loss suffered between the date of the accident
and the date of settlement or judgement.

2) Simply seeing the accident on television is not
sufficient, cf. Alcock vs Chief Constable of South Y ork-
shire Police (Hillsborough disaster), The Times,
29.11.1991, p. 31.
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b) General Damages, all non-pecuniary dam-
ages aready suffered or to be expected, as
well as economic damages that will probably
arise in the future:

— Pain and suffering and loss of amenities,
mental distress, anguish and loss of recrea-
tional ability

— Lossof futureearningsor earning capacity
or loss of support; future expenses.

3.3. Non-pecuniary damage

For physical and mental pain, loss of enjoy-
ment in life and other non-pecuniary disad-
vantages, the judge frequently sets a lump
sum under the heading “Pain & Suffering and
Loss of Amenities’. Here, he takes into ac-
count both precedents set in previous cases
and aso the actual circumstances of the in-
jured party, in particular his age, profession
and physical constitution. He takes particular
note of the impairment to normal family life
or — mainly in the case of young women —
prospects of marriage.

The loss of one of the five senses, impair-
ment of the plaintiff’ ssex life, lost enjoyment
in craftwork or artistic activities or hobbies
and lost pleasure in holidays are the basis for
a claim for compensation for reduction of
enjoyment of life or loss of amenities. Under
the Administration of Justice Act 1982, the
court also hasto take into account awareness
of aconsiderably reduced lifeexpectancy asa
non-pecuniary disadvantage in the assess-
ment of pain and suffering.

Compensationfor non-pecuniary disadvan-
tages is dways awarded as a lump sum, ac-
cording to the actual circumstances and the
value of money at the date of the judgement.
The age of the injured party and his life
expectancy are important assessment factors
if the pain or impairment of life are long-
lasting. Thisappliesjust asmuch to anuncon-
scious plaintiff asto one who is sentient.

3.4. Compensation
in the case of death

In the case of death, closerelatives can claim
a type of pain and suffering (bereavement,
loss of society, solatium) according to the
Damages for Bereavement (England and
Wales) Order 1990. The amount is, however,
set uniformly at £ 7,500 and is thus very
insignificant in comparison with the compen-
sation of the economic loss.

3.5. Date of damage assessment

According to an important regulation, the
damagesareto be calculated asthey appeared
at the time of the last judicial hearing. For
General Damages interest is awarded from
service of writ to trial at arate of only 2%.

3.6. Amounts

Asalready discussed above (section 3.2), the
English judge frequently thinks in terms of
global compensatory sumsand doesnot clear-
ly separate the pecuniary and the non-pecuni-
ary damages from one another. The amounts
awarded in compensationinthecaseof injury
or death to those with direct claims have
increased constantly in recent years. Thisis
only partialy attributableto inflation of pric-
esandsalaries. Thefact that theincreaseinthe
compensatory sums is considerably higher
than the rise in inflation can be traced back,
above all, to a more recent tendency, which
has been described by some authorsas*“ more
socialistic than legal”, since it is influenced
far too much by the expectations of the public
and also by foreign — particularly American
— examples.

The following maximum amounts were
awarded for both pecuniary and non-pecuni-
ary losses in the most severe personal injury
Cases:
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Date Court Amount £ Plaintiff Type of liability
a) Bodily injury
16.12.85 High Court London 580,547 Miss Brightman  Motor vehicle liability
December 1985 High Court London 679,264 Mrs. Thomas Doctor’s & Hospital liability
29.7.90 High Court London 1,571,282 J. Lambert Municipal liability
21.12.90 High Court London 1,200,000 H. Cassel Medical malpractice
December 1991 High Court London 1,650,000 A. Tombs Medical malpractice
6.7.92 High Court London 1,400,000 Rosie Johnson Motor car liability
1.2.94 High Court Manchester 1,550,000 Linda Withington Medical malpractice
14.3.94 High Court Birmingham 3,400,000 Christine Leung  Motor car liability
b) Death
1985 (Source: Kemp & 204,790 Robertson Motor vehicle liability
Kemp, 111-27-102/1) (Widow + 3 sons)
14.1.91 High Court London 920,000 Houghton (Widow) Motor vehicle liability
20.11.91 legal settlement “more than Wren Railway liability
(The Times, 21.11.91) 1,000,000" (Widow + 3 sons)

The above total amounts awarded in the
case of bodily injury include compensation
for non-pecuniary damages (pain & suffering
and loss of amenity) to a level between
£ 60,000and 110,000. Inan exceptional Prod-
uct liability case (Cook vs Engelhard, 1987),
the injured party, who was completely para-
lysed after heart falure at the age of 29,
received £ 130,000 for pain and suffering, a
level that was considered to beextremely high
in 1987. Top amountsof £100,000to 150,000
must currently (1994) be expected in the case
of very severe brain damage or tetraplegia
Considering the record £ 3.4 million total
(pecuniary & non-pecuniary) damagesaward-
edin March 1994, compensation for pain and
suffering could even exceed the £ 150,000
mark.

4. France

4.1. Principles of liability

Under theFrench civil law code of 1803/1804
(the Code Civil, also referred to as the Code
Napoléon), tort liability in Franceisbased on
negligence. According to articles 1382 and
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1383 C.C., any person who isresponsible for
causing damageto another deliberately or due
to negligence is obliged to compensate the
injured party. In addition, article 1384 C.C.
contains certain regulations on the presump-
tion of liability of parents, employers, crafts-
men and the owner or user of an object (gar-
dien).

“Law No. 85-677 of 5th July, 1985 to im-
prove the situation of victims of road acci-
dents and to accel erate compensation proce-
dure” was named after its initiator the “Loi
Badinter” and cameinto forceon 1st January,
1986. It introduced strict, objective liability
of the owner or driver of the vehicle for
damage caused by amotor bike, motor cycle,
car, lorry or other land motor vehicle or their
trailers — with the exception of the railway
and trams.

The law also contains procedural regula-
tions in the interest of accelerated and fair
compensation of traffic accident victims. For
example, the Liability insurer of the vehicle
involved in the accident (if severa are in-
volved, this also appliesto the other insurers
concerned) has to submit a compensation



TEMA EU

offer to the injured party or the legal heirs of
the deceased within eight months of the acci-
dent. If the consegquences of the accident are
not yet assessable, a provisional offer has to
be made.

Any insurer who does not abide by the
deadline arranged for the offer of compensa-
tion or for the payment of an agreed or award-
ed compensatory amount is subject to a pen-
alty. This consists of an increase in the statu-
tory interest rate of 50to 100%. M oreover, the
insurer can be obliged to pay an additional
amount of at most 15% of the indemnity
award to the“ Fonds de garantie automobile”,
should the compensatory amount offered by
him later beruled by ajudge to be manifestly
inadequate.

4.2. Damage and compensation

No legally relevant distinction is made be-
tween the pecuniary, economic loss (préu-
dice patrimonial) and non-pecuniary detri-
ment (préudice extra-patrimonial).
Whoever suffersanimpai rment of hisgoods
or of his bodily integrity can, on the basis of
article 1382 ff Code Civil, claim compensa-
tion for thelossinflicted, whatever its nature.

4.3. Compensation for
non-pecuniary damage

According to French legal conceptions, dis-
advantages of a non-pecuniary, “mora” na-
ture® provide the injured party, and in some
cases also near relatives of aseverely injured
or deceased party, with aright to claim appro-
priate compensation under various headings.
Although the borderlines between the indi-

3) Préjudice extra-patrimonial, sometimes also called
“préjudices moraux a caractere personnel”. The latter
title stresses the personal character of the claim, which
excludestheright of recourse (subrogation) of the social
insurance carriers asregardsthishead of damages. Cf. in
particular Lambert-Faivre, p. 132 ff; LeRoy, Nos. 128ff,
157 ff, 230 ff.

vidual loss elements are blurred, the follow-
ing non-pecuniary damage categories allow-
ing compensation havedevel opedin practice:

— Pain and suffering (pretium doloris, ac-
cordingtothemost recent description: indem-
nisation des souffrances endurées) serves to
compensate for physical pain, especially (but
not exclusively) that endured by the injured
party up until the “consolidation” (stabiliza-
tion) of hisstate of health. Themedical expert
hasto evaluatethe severity of thepainaccord-
ing to a 7-step system (from “very slight” to
“most considerable”), taking into account the
type and severity of the injuries, the number
and length of hospital stays, the number and
painfulness of surgical operations, plaster
casts, length of medical rehabilitation and the
like?.

— Disfigurement (préjudice esthétique: aes-
thetic damages) givestheright to appropriate
compensation, which is usually determined
separately, with particular consideration of
the sex, age, marital status and profession of
theinjured party. Thesumsawarded areabout
equal to those in the case of pain and suffer-
ing, but canexceedtheseif thereisvery severe
disfigurement.

— Loss of enjoyment of life or loss of amen-
itiesof anormal life(préudiced agrément) is
a separate category for the non-pecuniary
disadvantages that result from a permanent
impairment of physical or mental integrity. In
the assessment of the compensation, the fol-
lowing are taken into consideration: interfer-
enceinprivateandfamily life, theimpossibil-
ity for the injured party to take part in sport-
ing, artistic or social activities or to read, the
lossof the sense of taste or smell and afeeling
of inferiority. Interference in one’'s sex life

4) According to statistics conducted, pain and suffering
amounts awarded in the years 1989-93 were, in the least
severe cases, approx. FFr. 3,000, and in the most severe
cases, approx. FFr. 250,000-500,000. Cf. Moretti/Evadé,
p. 12 ff.
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and impotency are also included here, though
this type of disadvantage is sometimes re-
garded and indemnified as a further, inde-
pendent head of damages. The sums granted
for prgudiced’ agrément attained, in themost
severe cases, approx. FFr. 400,000 to FFr.
500,000.

Apart from a quite exceptional and thus
unrepresentative case of infection with the
Aids virus, in which the Court of Apped in
Paris granted the extremely unusual sum of
FFr. 2,300,000 for “ préjudice d agrément” to
the injured party on 7.7.1989, the highest
amount of compensation finally awarded so
far for al non-pecuniary disadvantages put
together was FFr. 1,500,000°.

— Individual awardsspecify still further non-
pecuniary loss types, which take the disad-
vantages into account separately or together
with others in the measurement of the com-
pensation, such as for example préjudice ju-
vénile (the effects of a physical disability
which hit a young person particularly hard,
and theimpossibility of joining in games and
sports with friends) or préudice d’ établisse-
ment (reduced prospects of marriage, family
union destroyed).

— The non-pecuniary loss suffered by the
close relatives (parents or spouse) of an in-
jured party with a view to his condition and
pain justifies, in exceptionally severe cases,
thegranting of compensation (préjudicemor-
a de caractére exceptionnel).

— Finally, inthe case of death, the next of kin
of the deceased have, in principle, an own
right to claim compensation for the “moral
damages’, the “loss of affection” (préudice
moral, préjudice d affection) which they suf-
fer because of the loss of a person who was
dear tothem (laperted un étrecher). Accord-

5) Orléans, 18.5.93; cf. Moretti/Evadé, p. 24 f; Lambert-
Faivre, p. 137 f.
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ingtothisnow established practice, thespouse,
parentsand children of thevictim, and excep-
tionally also brothers and sisters and grand-
parents, are entitled to make this claimé.

Thepracticeisnot uniformasregardswheth-
er the claim to compensation in the case of
“moral” damages can be inherited. The pain
and suffering that the deceased could claim
due to the pain suffered before his death is
generally seento beinheritable, evenif it was
not claimed by the person entitled to do so.
What isdisputed, on the other hand, iswheth-
er the heirs can claim compensation awarded
to the injured party for other non-pecuniary
disadvantages (basically for préudice
d’ agrément) if the deceased lost conscious-
ness in the accident and did not regain it
before his death.

4.4. Date of damage assessment
— Form of compensation

The damages for bodily injury are calculated
as on the day on which the court responsible
for the question of fact pronouncesits judge-
ment.

Interest on arrears (intéréts moratoires) is
owed from the pronouncement of the judge-
ment at the statutory rate of interest’. If a
delay in the settlement of legitimate claims
for compensationisattributabletothetortfea
sor, then the court can also fine him compen-
satory interest (intéréts compensatoires),
which is calculated from a point determined
by the court between the day of the accident
and the day of the judgement.

6) Theright to claim was disputed in the legal practice
before 1973 and is still disputed today in theory, cf.
Lambert-Faivre, p. 186 ff; Le Roy, Nos. 230 ff. The
amountsawarded show evidence of caution: spousesand
parents receive up to about FFr. 200,000, other plaintiffs
between FFr. 10,000 and 100,000 for their “moral dama-
ges’.

7) This varies between 8% and 10% (since 1.1.1992:
9.69%).
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A French judgeisfreeto decide whether he
wishesto set the compensation in the form of
alump sum, an annuity or in acombination of
both forms. He is aso not bound by the
motion in court here.

Inthevast majority of casesof bodily injury
or death, the compensation owed by the tort-
feasor for future losstakestheform of alump
sum settlement.

5. Belgium

5.1. Principles of liability

Within the framework of common law, the
Belgian civil code (Code Civil), based on the
French “ Code Napoléon” of 1803/1804, con-
tainsthe fundamental provisionsfor civil lia-
bility. Articles 1382 ff of the Code Civil
oblige anyone who, through hiswrongful act
iscausing harmto another person, to compen-
satefor theselosses (article 1382); heisliable
not only for the damage caused by hisactions
but aso for that which occurred due to his
negligence or carelessness (article 1383).
Along with the basic rule on liahility through
negligence, there are also provisions in the
CodeCivil onliability without fault, in partic-
ular in article 1384 on the liability of the
owner (gardien).

Strict liability (independent of negligence)
was introduced by specia legislation in the
fieldsof mining accidents (law of 12.7.1939),
thetransportation and storage of gas products
(law of 12.4.1965), toxic waste (22.7.1974),
oil pollution (20.7.1976), for damagethrough
impairment of the ground water level
(1.1.1977), for the operation of aircraft
(14.7.1966), for fireaccidentsand explosions
inpublicbuildings (law of 20.9.1979) and for
nuclear accidents (law of 22.7.1985).

Belgian practice does not follow French
law which, firstly, using article 1384 of the
Code Civil, construed a presumption of neg-
ligence and, since 1930, an increased pre-
sumption of liability of thedriver or owner of

the vehicle involved in a traffic accident.
Also, no law so far has established strict
liahility for theoperation of amotor vehiclein
Belgium.

5.2. Damage and compensation

The Belgian Civil Code does not make any
distinction between economic loss (préjudice
matériel) and non-pecuniary disadvantages
(dommagemoral). Sincethefundamental rul-
ing of the Supreme Court of 17th May 1881,
compensation for the non-pecuniary damage
hastaken placein the sameway asthat for the
pecuniary loss.

5.3. The non-pecuniary damage

5.3.1. In the case of bodily injury

According to Belgian law, the injured party
can claim compensation for various types of
“moral” damages (dommages moraux):

— Pain and suffering (pretium doloris) for
physical and mental pain (dommage moral)
suffered duringtemporary incapacity towork.
Thisisassessed onthebasisof auniformrate,
graduated according to the length of hospital
treatment and the incapacity to work.

— Compensation for the non-pecuniary dis-
advantage caused by permanent incapacity to
work, consisting of: disfigurement (préjudice
esthétique), loss of enjoyment of life and
amenities(préjudiced’ agrément), impairment
in the social or sexual sphere, as a young
person, etc. The court is free to set the com-
pensation sum for these disadvantages as it
sees fit, but bearing in mind the amounts
awarded in similar cases. In practice, an ab-
stract “point value” frequently serves as a
guideline, i.e. a lump sum is calculated per
point of disability.

— With adegree of disability of 1to 10%, it
isusual inthe Flemish parts of the country for
lump sum compensationto beawardedfor the
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resulting pecuniary and the non-pecuniary
damages, measured according to points of
disability (dommage matériel et moral con-
fondu par point d'1.P.)8.

— Parentsmay claimindemnity inthe case of
most severe, lasting injury to their child, for
“vue de souffrances d'un étre cher” (awards
may amount to BFr. 500,000 to each parent).

5.3.2. In the case of death

Pain and suffering compensation for the pain
that the deceased suffered in aconscious state
in the period between the accident and death
can be claimed by hisinheritors (préudice ex
haerede).

“Moral” damage (dommage moral) due to
loss of anear relative can be claimed by those
people who were particularly attached to the
deceased in an affectionate way. Thisis gen-
erally presumed for next-of-kin, though proof
to the contrary (e.g. in the case of a broken
marriage) isauthorised. Thelevel of compen-
sation depends to a great extent on whether
theplaintiff livedinthesamehousehold asthe
deceased or not.

Parents who have lost their child, children
who havelost their father or mother, husbands
and wives who have lost their spouse and
brothersand sisterswho havelost their broth-
er or sister areentitled to claim for reparation.
Depending on the circumstances, the moral
damage from the loss of a partner can also be
recognised inthe case of peopleliving togeth-
er or engaged. Other relatives may receive

8) For compensation of non-pecuniary disadvantagesin
the case of bodily injury, the following average amounts
can currently (early 1994) serve as areference:

During temporary incapacity to work (or the period of
acute illness), pain and suffering of BFr. 1,500 to BFr.
1,800 for each day in hospital, and after leaving the
hospital, BFr. 1,200 per day of complete incapacity to
work.

Inthecaseof lump sum compensationfor theeconomic
and non-pecuniary consequencesof low-grade (1—10%)
reduction of working capacity, BFr. 30,000 to 50,000 per
point.
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indemnification under special circumstanc-

es’.

5.4. Form of compensation

Thejudge is free to decide upon the form of
the compensation as he sees fit.

The compensation of non-pecuniary dam-
ages almost always takes place through the
payment of alump sum.

5.5. Date of damage assessment
— Interest

The judge hasto calculate the damages as on
the day on which the judgement is passed.

Theinterest on arrearsis paid on the com-
pensation sum awarded at the statutory rate of
interest (since 1.8.1986: 8%) from the day of
the judgement until the settlement of the
amount ruled.

6. The Netherlands

6.1. Principles of liability

After decades of preparation, the old Civil
Law Code(BW) enactedin 1838 and based on
the French Code Civil, has gradualy been
replaced in the Netherlands since 1970 by the
provisionsof theNew Civil Law Code (Nieuw
Burgerlijk Wethoek, abbreviated to NBW).
The parts of the NBW that cameinto forceon
1.1.1992 also include Book 6: General Sec-
tion on Liability Law, in which there are new
regulations on the content and extent of the

9) For the non-pecuniary damages in the case of death,
approximately the following average amounts were
awarded in 1993:
Loss of a spouse: BFr. 250,000
Loss of afather or mother: BFr. 80,000-150,000
Loss of the father and the mother: BFr. 300,000
Loss of a child living in the same household: BFr.
150,000
Loss of achild not living in the same household: BFr.
75,000
Loss of abrother or sister
- in the same household: BFr. 50,000
- not in the same household: BFr. 35,000
Loss of fiancé(e): BFr. 100,000.
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duty to compensate (articles 95—110) and
the principles of liability, in particular of
liability for wrongful acts (articles 162—
197). The essential features of the liability
system applying up to that time, based on
article 1401 ff of the (old) Civil Code, were
retained; the most important basisfor liability
isstill negligence. However, the general reg-
ulation of article 6:162 NBW linksthe liabil-
ity to the illicit action committed against
another person: the person to whom this“can
be ascribed” is liable to compensate for the
damages suffered by othersin thisway.

Evenvery slight negligence obligates com-
pensation. The behaviour of a child under
fourteen years of age cannot, however, be
ascribed to the child as an action.

In various sections, the NBW prescribes
more severe liability, based upon presump-
tion of fault, or even strict liability.

6.2. Damage and compensation

Thereis no definition of the concept of dam-
agetobefound either intheold nor inthe new
Civil Code. According to afundamental rul-
ing of the Supreme Court, damages include
both pecuniary (vermogenschade) and also
non-pecuniary damage (immateriele schade).

According tothe NBW, the duty to provide
compensation exists explicitly both for the
economic damages as well as for the “other
disadvantages’; for the latter, however, only
insofar as the law provides for a claim to
compensation (article 6:95).

6.3. Pain and suffering

Asalready mentioned, the concept of damage
includesthe economic and al so the non-pecu-
niary loss. Theseareindemnified by pain and
suffering compensation (smartegeld). How-
ever, only the injured party himself has the
right to claim pain and suffering; relatives of
the injured party or the deceased may not —
asintheLatin countries or in Switzerland —
make their own claims on the basis of non-

pecuniary injury sufferedindirectly, by reper-
cussion.

However, if the injured party dies before
the loss settlement and he had expressed the
intention, after the accident, of claiming pain
and suffering compensation, then this claim
can be inherited.

Pain and suffering is measured particularly
taking into account the type and severity of
the injury, the intensity of the pain that has
occurred and is dtill to be suffered and the
extent of thepermanent disability. Until 1988,
the highest pain and suffering amount for
complete disability determined by a lower
instance was NFI. 200,000 (which, however,
in the concrete case, was reduced to NFI.
140,000 in view of the contributory negli-
genceof theinjured party). In 1988 and 1991,
however, some rulings introduced pain and
suffering amounts which were considerably
higher than those previously awarded in the
most severe cases. In one case, an award of
NFI. 250,000 was made, and in another, NFl.
300,000 (Court of Appeal, Amsterdam,
27.6.1991). For thetotal 1oss (amputation) of
a leg or an arm, about NFL. 80,000 were
awarded lately.

There is no scale, nor are there binding
guidelines generally applied by the courts to
determine pain and suffering. However, at-
tention is paid to the tabular compilation of
the lawyer Th. K. van der Veen, published
every three years as a specia “Smartegeld”
issueof the Verkeersrecht journal. The publi-
cation also contains index figuresto re-eval-
uate the pain and suffering amounts previous-
ly awarded. Itisevident herethat theincrease
in the figures up to about 1988 generally
followed the devel opment of prices, but that it
has recently exceeded these.

6.4. Form of compensation

It is at the judge's discretion whether the
compensation takesthe form of periodic ben-
efits or a lump sum. In practice, however, a
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lump sum is awarded to the injured party
almost without exception.

7. ltaly

7.1. Bases

The lega foundations for tort liability are
provided in Italy by the Codice Civile (C.C.)
of 1942. Article 2043 contains the basic reg-
ulations on liability with negligence. In addi-
tion, various provisions of the Civil Code
assign a presumption of fault, asfor example
article 2054, paragraph 1, on the part of the
driver and owner of a motor vehicle in the
trafficsector. Moreover, articles2049, 2051—
2053 and 2054, paragraph 4, introduce strict
liability for certain circumstances and sec-
tors.

According to the law and legal practice,
distinction is made between the following
loss categories:

a) Pecuniary damage (article 1223 C.C.)
b) Non-pecuniary damage (article2059 C.C.)

— danno morale, pretium doloris: physical
pain or mental distress

— danno estetico: aesthetic damage, disfig-
urement, scarring

— danno dlavita di relazione: impediment
of professional competitiveness, impairment
in the social, sporting and cultural spheres.

According to more recent practice, however,
the last two categories “ danno estetico” and
“danno alla vita di relazione” are settled by
compensation for the type of damage de-
scribed below:

— Danno biologico: impairment of physical
or mental integrity and damage to health as
such (regardless of economic effects).

7.2 The danno biologico

Since about 1985, the Italian courts have
adopted a new, most important head of dam-
ages in persona injury cases, the so-called
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danno biologico, as particularly the perma-
nent consequences, though also the tempo-
rary ones, of an impairment of physical or
mental integrity arecalledin Italian. Accord-
ing to this quite recent practice, the injured
party isentitled to claim adequate compensa-
tion for the “biological impairment” to his
integrity caused by the injury, in addition to
his loss of earnings and his expenses. The
physical/mental integrity should not merely
be regarded as the ability to earn, but also as
the capacity to develop in the physical, intel-
lectual, cultural and social spheres. Thisthere-
fore means particularly non-pecuniary disad-
vantages that can occur and are to be indem-
nified separately from the reduction in earn-
ing capacity. Sometimes, however, thedivid-
ing line between non-pecuniary and econom-
icdisadvantagesisblurred and the compensa-
tion for danno biologico then also has to
indemnify certain material loss elementsthat
cannot be determined by figures.

Although there has been no uniform tariff
for the assessment of indemnification up to
now, several courts have adopted the practice
of the Tribunale di Genovaof using thetreble
amount of the annual social security pension
asabasisfor calculation for the danno biolo-
gico. Recently, afew courtshave, in addition,
startedincreasing theannual amount — set by
the state — of the social security pension as
they seefit and using the treble amount of the
sum increased in this way as the basis of
calculationl®. From this, an annual amount

10) In thisway, the Civil Court in Rome, in its ruling of
27.2.1991, took L. 16,468,800 asthebasisfor calcul ation,
athough the treble amount of the state social security
pension would only have amounted to about L. 11
million. — Other courts go still further and set the
compensation for the danno biologico according to a
“point value” of disability set entirely at their discretion,
which hasbeenaround L. 4—6 millioninrecent years. A
drastic increase in the previously used (abstract) scales
occurredinaruling of theTribunaledi Milanoof 2.7.1991,
which set L. 15 million as the “point value’ and, on the
basis of this, then awarded the record sum of L. 1,125
milliontothe27-year old, medically 75%disabledinjured
male for the danno biologico.
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corresponding to the degree of anatomical/
functional (“medical”) disability of the in-
jured party is calculated asthe basisfor com-
pensation. This base value is then multiplied
by the multipliers according to the mortality
tables used by the Social Security System
(dating back to 1922 and based on an interest
rate of 4,5%.) Thosein favour of this method
guote the equality principle embodied in arti-
cles 3 and 32 of the consgtitution, stating that
the integrity of every person is to be rated
equally highly and that every person’sinjury
isto be indemnified on the same basis.

7.3. The danno morale

In addition to compensation for pecuniary
damage and the danno biologico, the injured
party and also the next of kin of the deceased
are entitled to claim compensation for non-
pecuniary damage— danno morale: physical
pain and mental distress. The distinction be-
tween pecuniary and non-pecuniary damage
used to be of greater importance, according to
earlier law, thanitistoday. A prerequisitefor
entitlement to pain and suffering was, accord-
ing to article 2059 C.C., a criminal offence
(reato) of theliableparty. Theamountsaward-
ed to the injured party could be as much as
L. 150 million in the case of very severe
injury. In the case of death, the surviving
spouse and under-age children of the de-
ceased each received about L. 50 million, the
parents about L. 25—30 million each; in the
case of death of an under-age child, the par-
ents received L. 40—50 million each.
Important changes can now be seen in this
sector: in two recent court rulings in Rome
and Milan, the previously inconceivably high
sum of L. 500 million was awarded as pain
and suffering (danno moral€). Moreover, ac-
cording to the draft of a bill of 29.1.1992 on
the reform of compulsory Liability insurance
for motor vehicles, the existence of aclaimto
pain and suffering is no longer linked to a
criminal offence by the liable party; liability

accordingtocivil law istherefore adequate as
a precondition.

7.4. Interest

The tortfeasor — or in practice, his Liability
insurer — hasto pay interest on arrearsonthe
compensation sum amounting to 10% if he
failsto make an appropriate offer of compen-
sation to the injured party within 60 days of
receipt of hiswritten claim and then to make
the corresponding payment within 15 days of
acceptance of the offer.

8. Austria

8.1. Principles of liability

TheGeneral Civil Code(Allgemeinesbiirger-
liches Gesetzbuch or ABGB of 1811, with
three partial amending lawsin 1914—16) on
the one hand, and the liability laws on the
other contain the underlying regulations on
damage and compensation in the case of bod-
ily injury or the death of a person. The basic
principle is liability based on fault (§ 1295
ABGB), but the legal code also prescribes
cases of no fault liability. The particular reg-
ulations on the duty to provide compensation
inthecaseof bodilyinjury or death (88 1325—
1327) apply to every casein which theliabil-
ity isbased onthe ABGB, independent of the
reason for liability. The liability laws that
introduce strict liability in various sectors
limit thisliability, at the sametime, to certain
maximum amounts and contain some provi-
sions on the types of damage that form the
subject of the duty to compensate.

8.2. Compensation
in the case of bodily injury

To aconsiderable extent, Austrian practiceis
modelled on the theory and practice of the
Federal Republic of Germany (cf. sections
2.2, 2.3, above).

However, in compensation practice there
are aso independent Austrian solutions that
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deviate from the German ones. Notable ex-
amples are in particular the institution of the
“abstract annuity”, and in connection with
this the role of the “hindrance to progressin
life”, thedisfigurement compensation (which
takes into consideration both pecuniary and
non-pecuniary damage elements) and finally
the measurement of a part of the pain and
suffering according to assessments of periods
of suffering of varying intensity.

Disfigurement givesthe injured person the
right to claim compensation* especialy if this
person isfemale”’, and if progressin life can
be hindered by the disfigurement (8§ 1326
ABGB).

Disfigurement is, according to jurisdiction,
any considerable, disadvantageous changein
the outer appearance of theinjured party; this
is not to be understood from the medical
viewpoint, but according to outlook onlife. It
does not necessarily have to be outwardly
visible or striking. The claim according to
§1326 ABGB requires, however, that the
disfigurement suffered could be a hindrance
totheinjured party’ scapacity tomakeprogress
in life; evidence of the mere possibility of
disability or of areduction in marriage pros-
pects is sufficient. The courts see the disfig-
urement compensation asindemnification for
pecuniary damage, but authorise an abstract
loss calculation. In practice, this sometimes
|eadsto pecuniary and non-pecuniary compo-
nentsbeing taken into account, particularly in
the case of reduced prospectsof marriage. “ A
reduction in the possibility of marriage is a
disadvantage that to some extent lies in the
area between pecuniary and non-pecuniary
damage” (Schwimann, § 1326, mn. 17). Dis-
figured men also have the right to make this
clam.

Thelevel of compensation is measured ac-
cording to the degree of disfigurement, im-
pairment to progressin life and prospects of
marriage. Inthelast ten years, the courtshave
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awarded sumsbetween A Sch. 5,000and ASch.
250,000 as disfigurement compensation.

8.3. Pain and suffering
(Schmerzengeld)

According to § 1325 ABGB, the tortfeasor
pays the injured party, on demand and in
addition to compensation for pecuniary dam-
age, “ pain and suffering compensati on appro-
priate to the circumstances’. Pain and suffer-
ing is neither afine nor a penalty, but instead
is compensation for the non-pecuniary dam-
age that occurs in connection with bodily
injuries. It should provide the injured party
with certain amenities to compensate for all
sensations of pain of a physical and mental
nature and for the loss of enjoyment of life.
The pain and suffering is also paid in strict
liability cases and isin priciple inheritable.
In the assessment of pain and suffering, the
type and severity of the bodily injury, the
intensity and period of the pain and the im-
pairment to the state of health of the injured
party are determining factors. According to
morerecent practice, thedegree of negligence
of thetortfeasor isinsignificant in the assess-
ment of pain and suffering; onthe other hand,
in the case of contributory negligence on the
part of theinjured party, hisclaim isreduced
by the share of contributory negligence. Al-
though courtsarein favour of aglobal assess-
ment, in practiceaso-called daily rate system
(Tagessatzsystem), i.e. the determination of
pain and suffering according to periods with
pain of varying intensity, hastaken root. The
medical expert establishes the periods of in-
tense, medium and slight pain for which the
graduated “ daily rates’ areawarded. Thereis,
in addition, the sum intended as compensa-
tionfor lossof amenities, for awarenessof the
permanent impairment and so on. The total
amounts awarded or settled out of court as
pain and suffering in the last ten years vary
between ASch. 1,000 and ASch. 1,250,000.
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AccordingtoJarosch-Mller-Piegler (p. 185),
the maximum amounts awarded in published
rulings in the period between 1959 and 1985
rosefrom A Sch. 100,000to A Sch. 1,000,000,
thus increasing tenfold in 25 years. This up-
ward trend has, however, apparently slowed
down in recent yearstl.

9. Switzerland

9.1. Principles

The foundations of tort liability in Switzer-
land are contained in particular in the Swiss
Code of Obligations (Schweizerisches Obli-
gationenrecht or OR). Article 41 of the OR
lays down the basic principle of liability for
fault: “Whoever causesdamage unlawfully to
another, whether intentionally or due to neg-
ligence, is obliged to indemnify this other
person.”

Individual regulations in the Swiss Civil
Code (Schweizerisches Zivilgesetzbuch or
ZGB) andinthe OR, but in particular arange
of specid liability laws, providefor liability
independent of fault (strict or causal liability)
for certain situations, businesses or activities.

Articles 45, 46 and 47 of the OR definethe
heads of damages that the person liable for a
tortiously inflicted death or personal injury
has to pay.

According to theory and to practice, the
pecuniary damage is to be strictly separated
from the non-pecuniary detriment (immate-
rielle Unbill).

11) Up until the end of 1991, the highest pain and
suffering award established in court amounted to ASch.
1,100,000. — A ruling of the Supreme Court (Oberster
Gerichtshof in Vienna) of 27.11.1991 (2 Ob 55/91) that
became known in February 1992 approved the awarding
of anew maximum sum of ASch. 1,200,000 as pain and
suffering to a 26 year-old injured person who, asaresult
of severe skull and brain injuries with “massive brain
contusion”, was paralysed on one side and made
permanently incapable of work and in need of nursing
care. — The combined maximum amount of ASch.
1,800,000 for disfigurement and pain & suffering has,
however, been granted by the Supreme Court on
14.1.1993.

Tocompensatefor such non-pecuniary pre-
judice, the OR, article 47 provides for the
payment of a “satisfaction sum” (Genugtu-
ung), with certain preconditions:

“In the case of death of a person or bodily
injury, the judge may award an appropriate
sum as reparation to the injured party or the
relatives of the deceased, after assessing the
particular circumstances.”

Most specia laws that provide for strict
liahility in particular sectorsrefer to the gen-
era regulations of the OR, including article
47 onthe subject of reparation (Genugtuung).

9.2. Reparation of non-pecurinary
damage (Genugtuung)

Whereas in other countries — in particular
Belgium and France — the injured party can
claim compensation for the non-pecuniary
damage he has suffered under various head-
ings, according to Swisslaw, any typeof non-
pecuniary disadvantageiscovered by the pay-
ment of a uniform reparation sum (Genug-
tuung). The concept of reparation (Genug-
tuung) thus approaches that of English pain
and suffering, German Schmerzensgeld, Aus-
trian Schmerzengeld and Dutch Smartegeld
and aso includes compensation for the non-
pecuniary consequences of disfigurement or
deformation, for which separate reparationis
provided in anumber of countries (for exam-
ple, in Belgium, Denmark, Finland, France,
Italy and Sweden, and in some cases, also in
Austrid). The award of reparation (Genug-
tuung) in Switzerland is, according to the
above-quoted article 47 and also article 49 of
the OR, linked with certain, relatively strict
prerequisites:

a) a person’s death or bodily injury and/or

b) severeviolation of personal rights (such as
freedom, honour, etc.)

C) “specia circumstances’.
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In contrast to the law of the German-speak-
ing European countries, Swisslaw allowsthe
next of kin of the deceased to claim reparation
(Genugtuung) from the liable third party, af-
ter the French model.

Thefollowing are considered to be next of
kin: Spouse, parents, children, brothers and
sisters living in the same household and, in
special cases, the fiancé(e).

Under the“ special circumstances”’ referred
toin article 47 of the OR, a certain degree of
severity of the injury is required in practice.
Not every case of bodily injury or damageto
health gives a claim to reparation (Genugtu-
ung), but only that with lasting impairment or
along, painful healing process.

The question of whether the reparation
(Genugtuung) requiresfault of theliable par-
ty was aready settled by the Swiss Federal
Court decades ago: liability independent of
fault on the part of the tortfeasor isenough to
form the basis for a clam for reparation
(Genugtuung).

In the view of the Federal Court, article 49
of the OR — which no longer makes any
referenceto negligenceinitsnew version-is
thegeneral legal principleand article47 of the
OR, regulatesthe special caseof bodily injury
or death. Predominant negligence on the part
of theinjured party thus does not exclude the
award of (reduced) reparation (Genugtuung),
just as is the case as regards the economic
damage.

According to less recent practice, fault on
the part of the tortfeasor was, however, the
most important factor in assessment of the
reparation (Genugtuung) amount. More re-
cent rulings place the main emphasis on the
pain suffered by the claimant. This develop-
ment is to be welcomed. Thus, the Genugtu-
ung reparation in Swisslaw today hardly still
has the function of “satisfaction”, but rather
the purpose of procuring for theinjured party,
through a monetary payment, an amenity to
offset physical pain, mental distress, reduced
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enjoyment of life and generally for impair-
ment of life.

The previoudly rather cautious practice of
the Swiss courts, both asregarded thelevel of
reparation (Genugtuung) and also the prere-
quisitesfor entitlement to claim, has changed
somewhat since 1980. In three rulings, we
encounter thestatement that the Federal Court
isaiming “to set the reparation (Genugtuung)
amounts in severe cases of non-pecuniary
impairment considerably higher than before,
inorder, ontheonehand, totakemoreaccount
of monetary devaluation and, on the other, to
allow the cantonal courtsto evaluate the var-
ious degrees of non-pecuniary injury in an
extended framework and amore differentiat-
ed manner.”

In 1970, SFr. 18,000 Genugtuung repara-
tion was awarded for the loss of a spouse and
this amount then applied for about ten years
practically unchanged as the upper limit. In
1980, the Genugtuung reparation in asimilar
casewasraised to SFr. 30,000, and already in
1982 to SFr. 35,000. Today, sums of between
SFr. 40,000 and SFr. 50,000 areto be expect-
ed.

TheGenugtuung reparationamountsaward-
ed to other relatives of the deceased are grad-
uated according to the degree of the relation-
ship of the surviving party to the deceased
(Graduationtheory or “ Stufentheorie”: Hiltte,
Die Genugtuung, 0/2 and 1/26 f.). The closer
the relationship and the more shared the way
of life(suchasacommon household), thenthe
closer the relationship is assumed to be and
the suffering caused to the relatives by the
deathwill be assessed higher. However, proof
of adiffering state of affairs is permissible;
the actual circumstances should always de-
cide the issue.

According to Hutte (loc.cit., 0/3), Genug-
tuung reparation sums awarded to one parent
inthecaseof lossof achild werebetween SFr.
9,000 and SFr. 35,000 in the period between
1984 and 1989. SFr. 30,000to SFr. 40,000 are
to be expected to-day.
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In the case of the loss of one parent, the
children each received amounts between SFr.
10,000 and 20,000. Two children who lost
both parents were each awarded SFr. 25,000
by the Cantonal Court of the Valaisin 1984.

The same amount, SFr. 25,000, was re-
ceived by a woman whose fiancé was killed
through severe negligence on the part of a
drunken driver.

For the loss of a sister or brother, usually
only brothersor sisterswho lived in the same
household can claim Genugtuung reparation;
in the period 1986—89, the amounts ranged
from SFr. 7,000 to SFr. 12,000.

The Genugtuung reparation amounts set in
the case of bodily injury arelisted in the study
by Hutte, quoted above, which includes an
analytical description of casesand is brought
uptodateperiodically. It also containstabular
classifications, according to type of injury.
According tothis, inthe period between 1984
and 1989, amounts ranging from SFr. 1,000
(in the case of didlocation of the knee with 2
weeks in hospital and about 5 months of
incapacity to work: Court of Appeal (Appel-
lationshof) Berne, 27th May, 1987) to SFr.
100,000 and SFr. 110,000, for injuries with
the worst permanent consequences, were
awarded2.

An important change in court practice was
brought in by the Federal Court’s ruling of
11th March, 1986, in which afather who had
suffered from shock due to the accidental
death of two sons and had become disabled
was granted an Genugtuung award. Two fur-
ther rulings of 22nd April, 1986 established
that this (Genugtuung) award for non-pecuni-
ary damage cannot be denied simply on the

12) The amount of SFr. 110,000 has, up to now, only
beenawarded by the Federal Courtinaparticularly tragic
case (awoman’s face being ruined): BGE 112 11 131 of
29.4.1986. In out-of-court settlements, SFr. 130,000 to
SFr. 150,000 are currently the highest amounts fixed for
most severe injuries (tetraplegia, complete blindness,
very severe burns); cf. Hitte, Die Genugtuung, 0/4; A.
Keller I1, p. 123.

grounds that reflex-type shock does not con-
stitute an adequate basis for a claim. Conse-
quently, in the first such case, a Genugtuung
award for non-pecuniary damage amounting
to SFr. 40,000 was made to the husband of a
severely injured woman (while his wife had
aready received aGenugtuung award of SFr.
60,000). Theory and practice previously
agreed that, in the case of bodily injury, only
the injured party could claim such an award
for non-pecuniary damage. The entitlement
to claim of the next of kin indirectly affected
by the reflex influence of the injury has been
recognised for a long time by French and
Belgian law, but represents an innovation for
Swiss law.

The claim to Genugtuung reparation is ba-
sicaly inheritable and transferable. A pre-
conditionfor theinheritanceis, however, that
the person entitled to claim has expressed his
intention to assert clams before his death.

9.3. Form of compensation

Itisat the discretion of the judge whether the
compensation for bodily injury or death takes
the form of an annuity or a lump sum; the
judge “determines the type and size of com-
pensation for the damage that has occurred”
(article 43 OR). In practice, a lump sum is
awarded to the injured party in Switzerland
almost without exception, both in and out of
court.

9.4. Date of damage assessment

The damage from bodily injury or death is
basicaly to be calculated on the day of the
award. Consequently, interest of 5% can be
claimed onthelump sum that was established
as compensation from this point on.

TheGenugtuungreparationisbasically due
from the day of the accident (and bearsinter-
est from this date), but is to be assessed
according to the val ue situation on the day of
the award.
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10. Conclusions

Economic, social and political circumstanc-
es, diverging social security and national health
provision systems and especially considera-
ble differences in standard of living lead to
substantial divergencein compensation prac-
tice in the countries of Western Europe, de-
spite similarities in the most important basic
principles.

Obvioudly, the standard of living or the
average income per head of population is a
fundamental factor as regards the level of
compensation. If we compare, in the follow-
ingtables, thelevel of per-head GrossDomes-
tic Product with that of the compensation
amounts for non-pecuniary loss that we have
caculated for the same countries, then the
influence of the standard of living on the
“compensation level” is strong, though to a
varying degree, depending onthecharacteris-
tics of the compensation practice of the coun-
try in question.

We believe it would be false to cal for a
general standardisation or unification of com-
pensation assessment in the case of personal
injury in the various countries. What would
bedesirableisan approximation of principles
and methods of damage assessment in West-
ern Europe. Intheinterests of fair compensa-
tion practice, pecuniary loss due to bodily
injury or deathwould be separated consi stent-
ly from non-pecuniary damage.

For non-pecuniary disadvantages, i.e. pain,
disfigurement, loss of amenities and the like,
adequate compensation should be paid. Since
it is not possible to express the individual
valueof suchdisadvantagesinmonetary terms,
an objective, abstract calculation formula
could be applied here and this coul d be stand-
ardised, at least in the West European coun-
tries. The type and severity of theinjury, the
degree of permanent disability and theloss of
amenities of the plaintiff should be the focus
here.
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Despitecertainflaws, it seemsto usthat the
European compensation system works well
on the whole. Reforms with a tendency to
adapt the compensation practice of the West
European countriesto one another areindeed
desirable. We believe, however, that a Euro-
pean compensati on system should continueto
build on three corner-stones: social insurance
(cover of basic needs), liability law (cover for
that part of the damage which exceeds the
socia benefits) and private insurance (indi-
vidual cover, even operative without aliabil-
ity claim). Liability law certainly still has
important tasks to accomplish in the coming
decades.

Appendix

Examples comparing assessment of compen-
sation for non-pecuniary loss in case of per-
sonal injury in eight Western European coun-
tries

Case no. 1

MariaN., daughter of apractising doctor, was
thevictim of aseriousroad accident at theage
of 19, which was caused solely by fault of the
opposing driver. Just afew weeks before, the
injured had finished her secondary education.
Shehad nointentionsof studying further, was
not employed and had no firm prospect of
future work. According to her statement, she
would havelooked for acommercial position
after aplanned trip abroad.

Inthe accident she suffered afracturetothe
vertebra C7 and spinal cord injury, spent one
and a half years in hospitals, including two
weeksinaspeciaised clinicinthe USA for a
thorough examination. The treatment and re-
habilitation could only dlightly improve her
condition, which cantoday be seen asstation-
ary. Permanent damage: paraplegia (incom-
pletetetraplegia); theinjured, at only 21 years
of age, is completely disabled and needs per-
manent help and carefor about 12 hoursdaily.
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Case no. 2

Henry F., unskilled plant worker, 34 at the
time of the court decision, suffered brain
damage and partial paralysis in an accident
threeyearsago, for which themanufacturer of
afaultily constructed machineisfully liable.
He spent about six months in hospital, can
now only move in awheelchair and relieson
the help of family membersor external nurses
for certain tasks of daily life (time required
estimated at around four hours daily). Ac-
cording to the medical report, the earning
capacity of the injured party is permanently
reduced by 80%; however, despite the re-
maining ability to work, he has not been able
tofind ajob since the accident. It is assumed
that this condition will nolonger change con-
siderably.

Case no. 3

Malcolm P., skilled worker (fitter in a power
station), died at the age of 36 following one
year of sicknesswhich also made himincapa-
ble of work, caused by a faulty medicinal
treatment (overdose), for which the doctor
and chemist are liable for damages. He was
survived by hiswidow of the same age, who
only occasionally worked part-time, as well
asthree children aged 14, 11 and 6. It can be
assumed that at |least the eldest child will go
into higher education. The trial took place
three years after his death.

Case no. 4

Marisa M., schoolgirl, was severely burned
on her thorax, left arm, left breast and both
legs, at the age of sixteen in a hotel, due to
negligenceof awaiter who spilt apan contain-
ing hot oil. Shewas subsequently hospitalised

for seven weeks and later had to undergo two
painful plastic surgery operations. Medical
expertsrate her physiological degree of disa-
bility, i.e. the impairment of her physica
integrity, at 25%. Shewasableto continue her
education after an interruption of six months;
at thetime of the trial sheis 22 and a student
of architecture. A reduction of her earning
capacity isnot provable. However, shealleg-
esthat her career progressishindered, that she
isdisadvantaged on thelabour market and has
increased needs.

A comparison of the highest amounts of com-
pensation awarded for non-pecuniary dam-
age in the various West European countries
could be useful and interesting. Table no. 3
givesasummary of the maximum compensa-
tionsumsgranted to theinjured party for non-
pecuniary disadvantages of al kinds in the
case of very severe, but unintentional, bodily
injury. Only amounts determined in aregular
court procedure by a final judgement or ac-
cording to the general guidelines applied in
practice were considered. Compensation
which, inview of the uniquecircumstances of
the case, is out of the ordinary and therefore
cannot be considered to be representative has
been omitted.

We do not recommend an undifferentiated
consideration of compensation amounts that
vary inlevel accordingtocountry. IntheLatin
countries, non-pecuniary detriment is not al-
ways distinguished from pecuniary damage,
and particularly in Spain, Italy and even in
Great Britain, high painand sufferingamounts
also serve as cover for certain, not precisely
ascertainable types of economic loss.
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Table No. 1
Level of compensation for non-pecuniary loss (arising out of personal injury) in
eight European countries, on the basis of 4 model cases (1993)

— Amounts converted into 1000 Swiss francs as per 31.3.1994 —

Case No. France Germany England Belgium Italy Switzerland Austria Netherlands
1: quadriplegic

girl (21)

100% disabled 380 424 300 350 262 190 175 189

2: plant worker (34)
80% disabled
(brain injury) 286 254 201 222 175 100 109 113

3: plant fitter (36)
killed (one year
sickness) 154 55 16 49 197 120 19 8

4: schoolgirl

severely burned

(at trial: 22,

student) 230 148 253 124 66 70 91 60

Total in 1.000 SFr. 1050 881 770 705 700 480 394 370

Total in original
currency (in 1000) 4225 1040 365 1710 800°000 480 3265 490

Table No. 2
Exchange rates

(Medium rates as per 31.3.94, Neue Ziircher Zeitung 2./3.4.94)

DM 100 = SFr. 84.75
£ 100 = SFr.  211.00
FFr 100 = SFr. 24.85
BFr 100 = SFr. 4.12
NFI 100 = SFr.  75.40
L. 100 = SFr.  0.0875
ASch 100 = SFr.  12.07
DKr. 100 = SFr.  21.60
NKTr. 100 = SFr.  19.50
SKr. 100 = SFr. 18.10
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Table No. 3
Highest amounts awarded in practice to an injured party for non-pecuniary loss
in the case of very severe bodily injury (Position: 1993)

Country Name of non- Amounts in original currency Amounts (1993)
pecuniary damage 1982 1993 converted into SFr.*

Germany Schmerzensgeld DM 240,000 600,000 508,000

Italy Danno morale L. 75,000,000 500,000,000 437,000

Belgium Dommage moral,

Pretium doloris,
Préjudice esthétique,
Pretium voluptatis BFr. 3,750,000 10,000,000 412,000

France Pretium doloris,
Préjudice esthétique,
Préjudice d’agrément,
Préjudice sexuel et

d’établissement FFr. 500,000 1,500,000 373,000
Great Britain  Pain & suffering,

Loss of amenity £ 70,000 148,000 312,000
Netherlands Smartegeld NFI. 100,000 300,000 226,000
Austria Schmerzengeld ASch. 1,000,000 1,500,000** 181,000
Switzerland  Genugtuung SFr. 100,000 150,000 150,000

* Medium exchange rates of 31.3.94
** Without the disfigurement compensation which can amount to ASch. 300,000 in special cases.

Table No. 4
Level of compensation for non-pecuniary loss in 4 model cases 1993
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Table No. 5
Gross domestic product per head in eight West European countries
(1991, source: OECD)
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Table No. 6
Highest amounts awarded to an injured party for non pecuniary loss
(1982—1993)
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